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PREFACE 


The object aimed at in this work is to provide a thoroughly 
reliable textbook to meet the requirements of the syllabuses 
in Commercial Law of the various professional examinations, 
as well as prove useful to those actually engaged in Commerce. 
This twofold object has been kept in view throughout. 


‘For the convenience of the reader, the work is issued in 
‘two volumes. The first volume will be found useful by 
students and business people who need a general view of the 
basic priifciples of Mercantile Law, while the second volume will 
carry their studies further into the more specialized forms of 
mercantile transactions. : 

It is not considered desirable in a work of this character 
to refer to emergency legislation consequent upon the last War, 
-but otherwise all recent legislation and cases of importance 


affecting Mercantile Law have been dealt with. 


Po Wee 
October, 1947. 
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PRINCIPLES OF’ MERCANTILE LAW 


INTRODUCTION 


The history of the law is an interesting subject worthy of 
detailed study, but it lies outside the scope of this work, which is 
intended to set forth the principles of Mercantile Law in simple 
language. It may, however, be of some value to the student to 
have a general idea of the growth of our law, and of the present 
procedure in connection with legal proceedings. 


Before ‘the twelfth century law consisted solely of local cus- 
toms and practices handed down orally from generation to 
generation, some of them dating from the times of the early 
Britons. These customs were recognized and enforced, and 
oradually gxtended by the “law-givers”’ of each succeeding 
period. Usages of other races, of the Romans, for instance, 
were incorporated, and, after the Norman Conquest, the body 
of law common to the whole country, as distinct from local 
customs, was administered in the King’s Courts antl was desig- 
nated the Common Law. 


By degrees the common law became a somewhat unwieldy 
collection of precedents which could not be modified to suit the 
changed conditions of later periods. This inflexibility proved 
most inconvenient to the trading community, and in many cases 
caused great hardship. Consequently various customs and 


usages adapted to mercantile transactions grew up amongst 
traders, and these tended to simplify commercial intercourse. 


Frequently foreign practices were introduced and retained, and 
large numbers of principles from international codes of rules, 
which were created and observed by the merchant communities 
of all countries, were adopted by British merchants, in par- 
ticular those rules which had reference to maritime matters. The 
English Courts did not recognize this lex mercatoria, or law 
*faerchant, until comparatively recent times; but gradually it 
obtained recognition by the Courts and, towards the middle of 
the eighteenth century, it became firmly established as part of 
the common law. . 
A direct outcome of the harshness and inflexibility of the 
common law was the creation of what is known as Hquity. ‘The 
common law Courts did not provide a remedy for every civil 
wrong, and any relief that they could give was often insufficient. 
It therefore became customary for those seeking redress to 
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petition the King, who directed the Chancellor to review the 
petitions and bring before him such matters as he thought proper. 

Edward III ordered the Chancellor to deal with these petitions 
himself. The principles upon which the Chancellor decided 
disputes came to be known as equity. Equity was based upon 
the idea of natural justice, as opposed to the strict letter of the 
law. Equity did not claim to override the common law but to 
supplement it. Nevertheless the principles of the two systems 
frequently clashed, and there have been several celebrated dead- 
locks between the Courts of common law and that of equity, 
i.e., the Chancery, in which neither the Lord Chief Justice on 
the one hand, nor the Lord Chancellor on the other, would give 
way. James I on one of these occasions gave a decision in 
favour of the Chancery. The two systems have worked togéther 
more peaceably since the seventeenth century and finally the 
administration of the principles of law and equity was fused by 
the Judicature Acts, 1873 and 1875, and it was laid down that 
all the Courts should administer both sets of principles; and 
that where the rules of law and equity differed, those of equity 
should prevail. 


In addition to this gradual growth of a system of law, much 
new law has been added and much of the existing law has been 
altered by Acts of the Legislature, comprising the King, the 
House of Lords and the House of Commons in Parliament 
assembled. These Acts are known as statutes, and the lazy thus 
created is referred to as Statute Law. Statute law is superior to, 
and overrides, all rules of common law and equity. Since the 
middle of the nineteenth century attempts have been made to 
consolidate or to codify into one statute or series of statutes all 
the rules relating to one particular branch of the law ; e.g., the 
Partnership Act, 1890; the Sale of Goods Act, 1893 ; the series 
of Property Acts passed in 1925; and the Companies Act, 1929. 


Before 1875 there were in existence several distinct courts : 
(1) The Courts of Common Law, comprising the Queen’s Bench, 
the Court of Common Pleas, and the Court of Exchequer, and 
(2) the Court of Chancery. The Judicature Acts created the 
SUPREME CouURT OF JUDICATURE, which consists of the Hies 
Court oF JUSTICE and the Court or ArrraL. The High Court 
is now divided into three Divisions—viz., the Chancery Division, 
- the King’s Bench Division, and the Probate, Divorce and 
Admiralty Division. Matters formerly dealt with by the separate 
courts are still commenced and carried on in the corresponding 
divisions of the High Court, but if an action is brought in the 
wrong division it can be either transferred or retained there, 
without detriment to the parties concerned. 
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The Supreme Court of Judicature, together with the House 
of Lords, the Judicial Committee of the Privy Council, the 
Palatine Courts, and the Railway and Canal Commission, are 
classified as Superior Courts of Record. Inferior Courts of Record, 
so called because their proceedings are subject to supervision 
of some superior Court, include County Courts, the Mayor’s and 
City of London Court, and Quarter Sessions. 


Courts of Record are so called because a record is kept of 


the proceedings before them, such records being conclusive 


evidence of what is contained therein. 


Actions are founded on the infringement of a person’s legal 
rights ; that is, if a contract has been broken, or an act which 
the law regards as wrongful is committed, the other party to the 
contract or the person who has been injured by the wrongful 
act has a right of action. 


The causes of action arising out of contract will be considered 
in the succteding chapters, ‘but a brief definition of tort may not 
be out of place here. A tort has been defined as a wrongful act, 
other than a breach of contract, consisting in the violation of 
some legal right, giving rise to an action for damgges. There 


_ may be other redress besides an action for damages, though if 


the person injured cannot sue for damages the act will not be 
a tort whatever other wrong it may amount to. If any person 
ean show that his legal rights have been infringed by an act of 


_ another party, and that as a result of that act he has suffered 


damage, he can sue the other party for damages. 


He may be able to maintain an action even if he has suffered 
no substantial damage, if he has, in fact, suffered what in the 
eyes of the law is regarded as a legal wrong importing damage 
—the legal maxim being that Injuria sine damno (wrong without 
actual harm) will entitle a person to maintain an action. This 
applies only where the wrongful act is one which is actionable 
per sé, i.e., the person whose legal right has been infringed can 
sue in respect of that infringement in spite of the fact that he 


_ has suffered no damage, e.g., trespass or libel. As a general rule, 
_ however, acts which are detrimental to the legal rights of an 


individual do not give a right of action without proof of actual 
damage. 


Actions on commercial matters are generally brought in the | 
King’s Bench Division of the High Court, in which there is a 


_ special court known as the Commercial Court for the trial of 
_ causes arising from the ordinary everyday transactions of traders, 
_ €.g., contracts of sale, carriage, agency, insurance, banking, etc. 
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Matters connected with shipping are, as a rule, commenced in 
the Admiralty Division, and those relating to partnership, 
patents, trade-marks, copyright, and the winding up of joint- 
stock companies in the Chancery Division. 


An action in the King’s Bench Division is commenced by a 
Writ of Summons which commands the defendant to enter an 
appearance, usually within eight days of service. On thé writ 
are endorsed particulars of the plaintiffs claim; and, if the 


defendant wishes to contest the claim, he must “enter an. 


appearance ’’ within the stated time. If he does not do so, 
judgment may be entered against him, which will be “ final’”’ if 
the claim is for a liquidated amount—that is, for an ascertained 


sum—but, if it is for an unliquidated amount, what is termed an - 


‘interlocutory ’’ judgment is signed and a writ of inquiry is 
issued to assess the amount of damages. _ 


If the defendant enters an appearance, then, after various 
intermediate steps known as interlocutory proceedings have been 
taken, the action will be.tried by a Judge and jury or*by a Judge 
alone, and a decision known as a judgment will be given in favour 
of either the plaintiff or the defendant. 


Appeals ‘against this decision may be carried to the Court of 
Appeal and thence, with the consent of the Court of Appeal or 
of the House of Lords, to the House. of Lords. 


Judgment may take the form of an injunction issued by the 
Court prohibiting a party from doing certain things or compelling 
him to do certain things ; or of an award of damages to be paid 


in cash; or of a decree for specific performance, that is, the | 


actual carrying out of the contract in the agreed terms. 


Judgment may be enforced in several ways, the most common 
methods of enforcement being the issue of :— 


(1) A writ of fiert facias, for the purpose of seizing the 
debtor’s money and selling his goods including leasehold 
property—usually termed fi. fa. 

(2) A writ of elegit, for the purpose of seizing his lands, in- 
cluding leasehold property. : 

(3) A garnishee order, an order commanding a third party, 
who owes money to the judgment debtor, to pay it to 
the judgment creditor instead. 


(4) A charging order, for the purpose of seizing stocks and 
shares or a partner’s interest in the firm’s property. 


"(5) Equitable execution, available in cases where the debtor 
has an equitable interest in land or other property which 
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cannot be taken in execution by any of the above modes. 
If money be due to the debtor from any source, a 
receiver may be appointed by way of equitable execu- 
tion to receive the money and to satisfy the creditor 
therewith. 


If the debtor does not pay, a judgment summons can be 
taker out ; and if it can be shown that he has had the means of 
paying since the date of the judgment, he may be imprisoned for 
a period up to six weeks. 


County Courts have been constituted to exercise local juris- 
diction. This jurisdiction covers actions involving amounts up 
to £200 in contract and in tort, and amounts up to £500 in 
Chancery gases. It includes also the winding up of joint-stock 
companies whose paid-up capital does not exceed £10,000, and 
some County Courts have bankruptcy jurisdiction. The Metro- 
politan County Courts have no jurisdiction under the two latter 
headings. County Courts have exclusive jurisdiction in matters 
under the*Employers’ Liability Act and the Workmen’s Com- 
pensation Acts. 


County Court Judges are appointed, each covering a certain 
district, and within his district the Judge goes on circuit periodi- 
cally. In these courts the proceedings are usually commenced 
by what is called a Plaint; the pleadings, when required, and 
the procedure are similar to those in the High Court. 


Attached to each County Court is an official termed a Registrar, 
by whom undefended and admitted cases and disputed minor 
causes may, with the consent of the parties, be heard and deter- 
mined. Bankruptcy examinations are also taken before him 
if the Court is one which has bankruptcy jurisdiction. 


Appeals may be made from the decision of a County Court 
Judge to the Court of Appeal but not beyond that without leave. 


Another method of settling disputes is ARBITRATION, the pro- 
cedure of which is regulated by the Arbitration Acts, 1889 and 


1934, and the Supreme Court of Judicature (Consolidation) Act, 
 -d25. 


The jurisdiction of the High Court extends only to England 
and Wales and to the town of Berwick-on-Tweed. It may, 
however, take cognizance of matters arising abroad if the parties - 
are within the jurisdiction, except in cases of actions for 
trespass to lands situate abroad: and it may, in certain 


circumstances, give leave for a defendant to be sued in this 


_ country although he is abroad ; but the Court has no jurisdiction 


against independent Foreign Rulers or Foreign Ambassadors 
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and their staffs, even if they are in this country, unless, of course, 
they choose to submit themselves to its jurisdiction. 


The majority of mercantile transactions are connected with 
the relations of mercantile persons and with movable or personal 
property, although immovable property (i.e., land) is often 
acquired for purposes of carrying on a business. When, how- 
ever, land is so acquired, as for instance in a partnership; it is 
usually regarded as personal property for the purposes of the 
business. And some interests in land, known as “ chattels 
real,’ i.e., leasehold property, are treated by the law as per- 
sonal property—this is on account of an accident of historical 
evolution. | 


There are two classes of personal property:— ., é 


(1) Choses in possession, that is, corporeal chattels, rights over © 
which are capable of physical assertion, such as a sack 
of corn or an animal; and : 

(2) Choses in action—termed incorporeal chattels—that is, © 
rights in or over,something, which rights can be enforced 
by action, but not by taking possession. Examples are 
debts, shares in joint-stock companies, patent rights, 
rights under contract, rights of action arising from 
breach of contract, copyright, and trade-marks. © 


Mercantile law treats mainly of the acquisition and transfer 
of these two classes of property, and of the legal relation between 
the persons who are concerned in such acquisition or transfer. 


The acquisition or transfer of property is mainly by way of 
contract, but it may be by way of gift. A gift is a transfer of 
property without valuable consideration (see p. 24) by one person 
(the “ donor ’’) to another (the “ donee ’’), who accepts the pro- 
perty. A gift, to be valid, must be made either by deed (see 
p. 10) or by complete transfer of possession with intent to pass 
ownership. 


Sometimes, also, but rarely, a good title to property may be 
acquired by finding, but it is essential in this case that the pro- 
perty should have been absolutely abandoned by, or should have 
become irrecoverably lost to, its former owner. Be 


Commerce is conducted by, and is wholly dependent on, agree- 
ments or contracts between mercantile persons concerning mer- 
_,cantile property. The conditions under which such agreements 
are of legally binding effect will be considered in the ensuing 
chapters ; but if they are binding agreements—i.c., contraéts— 
they give rise to rights and obligations the violation or breach 
of which gives a cause of action. 
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THE GENERAL LAW OF CONTRACT 


CHAPTER 1 
, THE MAKING OF CONTRACTS 


Contractual Capacity. 


It is a general principle of law that every person capable of 
enjoying legal rights has power to bind himself by contract with 
other perSons similarly endowed. In some cases, however, the 
law deems that a person or class of persons is incapable of enter- 
ing into contractual relationships of a particular nature or, more 
rarely, of being bound by any contractual tie whatsoever. For 
example, gn infant (in law, a person under twenty-one years of 
age) is incapable of entering into a contract by way of loan, and 
has only a limited power to contract for the purchase of goods. 
It is essential that the parties to a contract should have the 
necessary contractual capacity, and in later pages* the rules of 
law relating to this matter will be considered in some detail. 


How-Contracts are made. 


The ordinary activities of everyday business life occasion the 
creation and extinguishment of numerous contractual relation- 
ships. 

A person who leaves his house in the morning to proceed to 
business may enter into several contracts before he reaches his 
office. He tenders a penny and mentions the title of his favourite 
journal: the newsvendor takes the money and hands him the 
newspaper. His first act is an offer to purchase a paper for the 
sum tendered, while the handing over of the paper and receipt 
of the money by the newsvendor constitute an acceptance of 
‘the offer and a performance of the contract. The person then 


*‘boards an omnibus and tenders a fare to the conductor. Here, 


again, is the acceptance of an offer to carry members of the 
public on a route indicated by notices, and the boarding of the 
omnibus is an implied agreement to pay the usual fare. Later,’ 
he enters a restaurant and orders a meal. Here is an implied 
promise that he will pay the price demanded of him if it is rea- 
sonable. Very many acts in one’s daily life are thus agreements 
or contracts, some expressed in words, others implied by ‘con- 
duct, but all equally binding if they fulfil certain conditions, 
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Contract defined. 


A Contract is ‘a legally binding agreement, made between 
two or more persons, by which rights are acquired .by one or 
more to acts or forbearances on the part of the other or others ”’ 
(‘Anson’). It has also been defined as “an agreement, upon 
sufficient consideration, to do or not to do a particular thing ”’ 
(Blackstone's Commentaries). ‘ 


Agreement Essential.—A contract is essentially an agreement. 
To constitute an agreement there must be “‘ mutuality of assent,” 
that is, two minds with the one intention—known as consensus 
ad idem—so that it is not possible for a man to contract with 
himself, although section 82, Law of Property Act, 1925, provides 
that one person may enter into a covenant or agreement with 
himself and others. 


Although every contract is an agreement, there are many 
kinds of agreements which are not contracts. In order that 
the agreement may be legally binding, there must be the intention 
to create a legal obligation ; for a mere agreement is nvt in itself 
sufficient to create a contract. Thus if A agrees to meet B at 
6 o'clock, for a social engagement, although an agreement has 
been made, there is no contract, for the parties do not pre- 
sumably intend to create a legal obligation. In order that a 
contract may exist the agreement between the parties must be 
of such a nature and exhibited in such a manner as will cause 
the law to attach a legal obligation to the “‘ mutuality of assent.” 


BaLrour v. BALFour (1919). 

A husband agreed to allow his wife a certain monthly sum 
in order to support her during his absence abroad. The agree- 
ment contained no term indicating that the wife accepted this 

. in consideration of her husband’s common law obligation to sup- ~ 
port her. 

It was held that it was merely a domestic arrangement made 
by the parties with no intention that it should create a legal 
obligation. The wife was therefore unable to enforce it. 


In Balfour v. Balfour the intention not to create a legal 
obligation was clear frém the conduct of the parties. On the 
other hand the parties may make this intention clear by an 
express statement in the contract. 


Rost & Frank Co. v. J. R. Crompron & Bros., Lrp. 
(1925). 


The parties entered into a business agreement and included 
a clause to the effect that they ‘“ honourably pledged ”’ them- 
selves to carry out the agreement but that it was “not to be 
subject to legal jurisdiction in the law Courts.” 
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Jt was held that the agreement did not constitute a binding 
contract and was not enforceable by the Court. 

Again, in Stanley v. Stanley (1946), where an American woman 
opened a joint banking account for herself and her husband, a 
British Naval Officer, authorizing him to draw on it for the 
expenses of both, it was held that no legal bargain had been 
intended or created, the arrangement being purely a domestic 
one, devoid of any legal obligation on the husband’s part to repay 
his drawings, although the wife may have assumed that he would 
repay them. 


Many agreements, though valid contracts, are not enforce- 
able at law. These will be found to be lacking, not in any 
essential of a contract, but in some evidential requirement which 
is demanded by one or more of several statutes, the presence of 
which would at once render the contracts enforceable, although 


not making the slightest change in their nature. 


Consideration Essential.—I{ a promise is not made under seal, 
it must be supported by “consideration ” (that is, something 
given or undertaken in return for the promise), otherwise no 
contract will arise; for example, A may promise to give B a 
book and fail to do so; but B would have no legal remedy 
against A for not carrying out his promise even if*it were em- 
bodied in a written agreement, if there was no consideration for 


the promise. The agreement would have been a binding one if 


it had been made under seal. On the other hand, if C writes 


sd 


to D offering to purchase certain articles at a stated price, D 


accepts the offer and then C refuses to carry out his promise, 
D has a legal remedy against @ for breach of his agreement. 


The difference between the two agreements is not far to seek 
—for if an agreement does not contain consideration (a) it must 
be entered into with certain formalities to make it of binding 
effect. In the first example there is no consideration for A’s 
promise to B, so that no contract exists because the gratuitous 
promise is not under seal. In the second instance, the agree- 
ment is based upon a legal consideration, i.e., a stated price 
offered and accepted. It becomes, therefore, a valid and binding 
«eontract. 


An agreement made without consideration is a nudum pactum ; 
i.e., it is an agreement which is destitute of legal effect. 


Classification of Contracts. 
Contracts are of three kinds, namely— 
(1) Contracts of Record. ° 
ms (a) See post, p. 24. 
B* 
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(2) Specialty Contracts. 
(3) Simple Contracts. 


Contracts of Record.—These are judgments and recogniz- 
ances, and are entered into before a Court of Record. They 
exist by reason of the entry in the records of the Court in which 
the proceedings are brought. 


A judgment gives rights and obligations to litigants as between 
themselves. For example, A owes 6 £50 under a contract and 
does not pay it. B thereupon sues A in the Courts and judgment 
is given in his favour. The rights under the contract are merged 
in the judgment, and 5’s rights are now on the new and higher 
contract—the judgment. A recognizance is described by Pol- | 
lock (“‘ Principles of Contract’) as “‘a contract eritered into 
with the Crown in its judicial capacity.” It is an undertaking 
in writing, given before a Judge or other officer, to pay to the 
Crown a sum of money if the promisor fails to keep the peace. 
The phrase ‘contract of record” is misleading, as it suggests 
that the obligation springs from agreement, whereas really it is 
imposed upon the parties ab extra, i.e., by outside authority, 
and «has nothing to do with agreement. | 


af Specialty Contracts.—These are contracts created by a sealed 
document which is called a “ deed.’’ Such contracts must be 
executed with certain formalities. There must be a document, 
in print or in writing, and it must be signed, sealed and delivered. 
Sealing is now a mere formality ; usually wafers, i.e., gummed 
paper seals, are attached, and the parties touch them, thereby 
adopting them as their seals. Delivery is the act of handing 
over the deed to another party, or authorizing the other party 
to take possession, but a constructive delivery is sufficient. In 
practice, the party executing the deed delivers it by placing his 
finger upon the wafer attached to the document, and saying, 
“I deliver this as my act and deed” (thus making a construc- 
tive delivery). If the deed is delivered subject to a condition, 
it becomes an “ escrow,” and takes effect only upon the fulfil- 
ment of the condition. Generally when a deed is delivered as 
an escrow delivery is to a third party, i.e., someone not a party 
to it, but it can be delivered as such to one of the parties, pro- 
vided the intention that it is subject to the fulfilment of a con- 
dition is perfectly clear. . 


Formerly although deeds were invariably signed, . signature 
was considered by some authorities not to be imperative. The 
Law of Property Act, 1925, now makes signature essential to 
the validity of all deeds executed after 31st December, 1925, 
Attestation by a witness is also usual but is not imperative, 
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unless it is made so by statute in any particular case, or it is 
required by the instrument creating the power to execute the 
deed. 


Deeds are often made in duplicate. Sometimes both parties 
sign both copies, but often each party signs one copy only. In 
the latter case each party retains the copy signed by the other 
party. One of the duplicate documents is often referred to as a 
counterpart. Where deeds are executed in duplicate, the original 
is stamped with the full duty, and the counterpart, if the duty is 
5s. or less, with the same amount as the original; but where the 
duty is over 5s., the counterpart is stamped 5s. only. ‘This rule 
applies to all documents in duplicate, whether under seal or not. 


- The term Covenant is sometimes applied to a contract under 
seal, as distinct from Agreement, which is loosely used to mean 
a simple contract, but it should be remembered that all contracts 
are agreements. 

Simple Contracts.—These are also called ‘“ parol” contracts, 
and are all those not under seal. They may be in writing, or 
made orally, or they may be implied from the conduct of the 
parties. Contracts may also be in a combination of any of 
these forms. Writing is not necessary, except when a statute 
demands it as evidence of the existence of the contract; and 
where the nature of the contract demands a written document 
before such a contract can exist at all, as in the case of a Bill 
of Exchange. 


‘Pornts oF DIFFERENCE BETWEEN SPECIALTY ConTRACTS (DEEDS) 
AND SIMPLE CONTRAOTS 

The differences between specialty contracts and simple con- 

tracts are as follow :— 

(1) In the case of specialty contracts no consideration is 
necessary, unless it is a contract in restraint of trade, 
but in the absence of consideration a deed will not be 
enforced by decree of specific performance (b) though 
an action for damages will lie. 

(2) A contract by deed merges—that is, swallows up—a 


£ simple contract between the same parties, containing the 


same provisions, and if the simple contract contains pro- 
visions not repeated in the deed, they should be kept 
alive by another parol] agreement supported by consider- 
ation. 

(3) The terms of a simple contract are prima facie evidence 
of their truth against the person who is responsible for 
them. In a deed, however, a statement is conclusive 


(b) See post, p. 120. 
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unless fraud, duress, or, in some cases, mistake, is proved ; 
or if the statement contains what is called ‘‘a latent 
ambiguity ” (c), or the terms are incomplete and ex- 
trinsic evidence is necessary to show what they are, 
or where the deed contains references to trade customs 
and extrinsic evidence is required to explain these. 
This is known as Estoppel by Deed. Estoppel is a rule 
of evidence whereby a party who has by words or con- 
duct averred something to be true, with the intention 
that others shall act on the faith of that averment, may — 
not subsequently be heard to deny its truth. Thus an 
insurance company which has issued a policy under 
seal, in which are recited the terms of a proposal, cannot 
subsequently dispute the policy on the ground that ‘no 
proposal was made—Pearl Life Assurance Co. v. John- 
son (1909). An example of estoppel by conduct, also 
called “estoppel in pais” is “ holding out in partner- 
ship.” Hstoppel by record, ie., by judgment of a 
Court of Law, is a third kind. % | 

(4) A right of action under a contract by deed is lost if it 
is not exercised within twelve years from the cause of 
action arising. Rights of action under simple contracts 
are lost after six years. These limitations of time may 
be extended in certain cases (d). 

(5) A deed is more definite in its terms, but a simple contract 
is more easily and conveniently entered upon, owing to 
the absence of formality, while the heavy stamp duties 
attendant upon deeds are avoided. 


Contracts may also be classified under other headings : 
Hxecutory and Executed contracts, and Express and I moplted 
contracts. 

Executed and Executory Contracts.—An executed contract is one 
that is wholly performed on one side, while an executory contract 
is one which is either wholly unperformed or in which there 
remains something still to be done on both sides. An example 
of an executory contract is an agreement whereby one party 
promises to give £20 to the other if he enters for and wins a racee. 
to be run next week. 


Hapress and Implied Contracts—An express contract is one 
‘which, whether made orally or in writing, has had its terms 
definitely arranged between the parties. An implied contract, an 
the other hand, arises from the conduct of the parties. Some 
instances of cases where the law will presume the formation*of 
acoftract are given under the heading of ConstpERATION (e). 

(c) See post, p. 84, (d) See post, p. 126. (e) See post, p. 29, 
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Quasi-Contracts.—There are also certain cases in which the 
law imposes an obligation similar to that arising under a contract, 
although it is not the result of agreement, express or implied. 
Such cases are termed Quasi-Contracts, and will be more fully 
considered in Chapter 3. 


The Essential Features of a Contract. 

In respect of every valid contract there are certain essential re- 
quisites which must be present. Some of these have already been 
referred to, but in the following pages they will be considered in 
greater detail. The essential features of every valid contract are :— 


(1) Offer and Acceptance. 

(2) Ferm or Consideration (in one case (f) form alone is never 
sufficient). 

(3) Capacity of the parties to contract. 

(4) Legality and Possibility in the nature of the contract. 

(5) Genuineness of the parties’ intention as it appears in the 
Contract (i.e., there must be no Fraud, Mistake, Mis- 
representation, Undue Influence or Duress). The 
parties must be “ad idem” (i.e., of the same mind). 

The effect of the absence of one or more of these elements 

does not in every case destroy the validity of the contract ; for 

though in some cases the element may be so fundamental that 

its absence will render the contract Void, in other cases the 

absence may merely make the contract Voidable. 


Thus, the absence of offer or acceptance, the presence of 
an operative mistake, or the illegality of the subject matter of 
the agreement, will make the contract Void. On the other hand, 
misrepresentation, and (in éertain cases) lack of capacity, renders 
a contract Voidable. 


In certain circumstances, contracts are required by statute 
to be evidenced in writing. The lack of written evidence renders 
such contracts wnenforceable. 


In the following pages the elements enumerated above are 
.dealt with in detail, and the effect of their absence will be de- 
scribed in due course; but as the terms Void, Voidable and 
~Unenforceable will be constantly employed, it will be as well 
to obtain a clear understanding of their significance. 


A Void Contract is in fact no contract. It is not necessarily un- 
lawful, but is destitute of legal effect. The law will not 
enforce such a “‘ contract,’ nor can it be made valid by the 
parties. ; 

(f) See post, p. 59. 
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Examples of void contracts are :— 
1. By illegality : 

(a) Contracts opposed to public policy, e.g., con- 
tracts in undue restraint of trade, contracts 
with an alien enemy, and contracts with an 
immoral purpose, such as future illicit co- 
habitation. : 

(b) Agreements to commit a crime or civil .wrong. 

(c) Agreements offending against the Truck Acts 
(which prohibit the payment of workmen’s 
wages in kind, i.e., other than current coin 
of the realm). . 

(d) Contracts offending against the Sunday Observ- 
ance Act, 1677 (which forbids trading on 
Sunday except in accordance with the pro- 
visions of the Shops (Sunday Trading Restric- 
tion) Act, 1936). 

(ec) Gaming and wagering contracts, notably Stock , 
Exchange transactions not intended to result 
in legitimate business. | 

(f) Contracts offending against Leeman’s Act 
(Banking Companies’ (Shares) Act, 1867). 
This Act renders void the sale of shares in © 
a joint-stock banking company, unless the 
contract sets forth in writing the numbers 
of the shares as stated in the register of the 
company. 

2. By mistake : 
Where there is no genuine consensus, owing to a 
mistake of fact. 
3. By incapacity : 
Certain contracts with infants. 
4. By want of form: 
Where a deed is required by law and the agree- 
ment is made by parol. 
5. By want of consideration : é, 


A parol promise to give some thing or do some 
service for nothing (gratuitous promises must be 
under seal). 


A Voidable Contract is a contract which, though prima facie valid 
and enforceable, may be avoided at the option of one of 
the parties. At the choice of one party, therefore, such a 
contract may be either enforced or rendered ineffective. 
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Examples of voidable contracts are :— 
(1) Certain contracts with infants—vpost, page 46. 
(2) Contracts made with lunatics and drunken persons 
by parties who, at the time of making the con- 


. tract, are aware of the other party’s veer 
or drunkenness. 


° (3) Contracts induced by fraud, siete une aaeaieas 
undue influence or duress. 


An Unenforceable Contract is a contract which, though valid in 
every respect, will not be enforced by a Court of law because 
of the absence of some particular kind of evidence which 

F, the law requires. The defect is evidential and not funda- 
| * mental, and may be rectified at any time before action is 
brought. Examples of unenforceable contracts are : 


(1) Contracts enumerated in section 4 of the Statute 
of Frauds, 1677, which are not evidenced by a 
; written memorandum or note. 
(2) Statute-barred debts. 
(3) Contracts for the sale of goods of the value of 
£10 or over which do not comply with the 
requirements of section 4 of the Sale of Goods 


Act, 1893. 
(4) Contracts for the repayment of money lent by 
- a moneylender, unless evidenced in writing 


signed by the borrower personally. 

(5) Contracts for the sale or other disposition of 
land or any interest in land, unless evidenced 
by a written memorandum or note, in accordance 

’ with the requirements of section 40 of the Law 
of Property Act, 1925, 


FORM 
As a general rule no special form is required in the making 
. of a contract, provided that there is the complete agreement of 
the parties to the contract. In certain cases, however, the terms 
_**of the agreement must be reduced to writing which must con- 
tain sufficient particulars to satisfy statutory requirements. In 
some instances a deed is essential, as in the examples which follow. 


CONTRACTS WHICH MUST BE ENTERED INTO UNDER SEAL 


The following are the cases in which the absence of a deed 
under seal will render the contract void :— f 


(1) Certain contracts entered into by corporations (9). 
| (g) See post, p. 49. 
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(2) Gratuitous promises, i.e., promises to give or do some- 
thing for nothing. 

(3) Contracts for the sale of original sculpture, together with 
the copyright therein. 

(4) Transfers of British ships or of shares therein. 

(5) Conveyances of land,and all leases for more than three 
years. These differ from mere agreements for the, sale 
of land, which must be evidenced by writing, not neces- 
sarily under seal, under s. 40 of the Law of Property 
Act, 1925. Thus, if A agrees to sell land to B, the 
contract is enforceable if made in writing not under 
seal, but in order to carry out the contract, i.e., to 
make B the owner of the land, there must be a con- 
veyance under seal. . 

(6) Transfers of shares in joint stock companies incorporated 
under the Companies Clauses Act; 1845. 
(7) Conditional Bills of Sale. 


CONTRACTS WHICH MUST BE IN WRITING BUT NEED NOT BE 
UNDER SEAL 
In the following cases the contracts are void unless made in 
writing (the list is not exhaustive) :— 


(1) Bills of Exchange and Promissory Notes. 

(2) Contracts of marine insurance. 

(3) Assignments of copyright. : 

(4) Agreements limiting the liability of a railway or canal 
company as common carrier. 

(5) The articles of a company registered under the Companies 
Acts. 2, 

(6) Transfers of shares in companies registered under the 
Companies Acts. (In practice, such transfers are usually 
under seal.) 


CONTRACTS WHICH MUST EITHER BE IN WRITING OR EVIDENCED 
BY A NoTE oR MemMorRANDUM IN WRITING 


The contracts enumerated above must be made in writing 
if they are to be effectively created; but there are also a 
number of contracts which, although perfectly valid, are wn-': 
enforceable unless either made in writing or evidenced by’ some 
memorandum or note in writing. These contracts are specified 
.by the Statute of Frauds, 1677; the Law of Property Act, 1925 ; 
the Sale of Goods Act, 1893 ; and the Moneylenders Act, 1927, 


Section 4 of the Statute of Frauds, 1677, provided that— 


“No action shall be brought 
(1) to charge any executor or administrator upon any special promise 
to answer damages out of his own estate, or 
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(2) to charge the defendant upon any special promise to answer for 
the debt, default, or miscarriage of another person, or 
(3) to charge any person upon any agreement made upon considera- 
tion of marriage, or 
(4) upon any contract or sale of lands, tenements, or hereditaments, 


or any interest in or concerning them, or ° 
(5) upon any agreement that is not to be performed within the spa 


of one year from the making thereof, 
* Unless the agreement upon which such action shall be brought, 
or some memorandum or note thereof, shall be in writing, signed by 
the’ party to be charged therewith, or some other person thereunto 
by him lawfully authorised.” 


The subsection of section 4 of the Statute of Frauds which 
refers to contracts for the sale of lands, etc., has been repealed 
by the Law of Property Act, 1925, but section 40 of the repealing 
statute provides that— 


‘“No action may be brought upon any contract for the sale or 
other disposition of*land or any interest in land, unless the agree- 
ment upon which such action is brought, or some memorandum or 
note thereof, is in writing, and signed by the party to be charged 
or by, some other person thereunto by him lawfully authorised.” 
By section 6 (1) of the Moneylenders Act, 1927, no contract 

for the repayment to a moneylender of money lent, or for the 
payment of interest on money so lent, and no security given 
by a borrower is enforceable, unless a memorandtm in writing 
be made and signed personally by the borrower and a copy 
thereof given to him within seven days of the contract. 
The -written memorandum must be signed by the borrower 
before the money is lent or the security given and must express 
inter alia the interest payable in respect of the loan, showing 
the rate per centum per annum. 

It must also be remembered that a debt barred by the Limita- 
tion Act is unenforceable, unless the right of action is revived 
(see pages 126-130). 

Section 4 of the Statute of Frauds. 

(1) An executor’s promise to pay damages out of his own 

estate presents no difficulty. 

(2) Guarantees.—A guarantee, or the promise to answer for the 
debt, default or miscarriage of another, must be evidenced 
by a written memorandum ; but it is not necessary that 
a statement of the consideration should appear, although 
there must be consideration of somekind. [For further 
discussion on this point, see Volume II, Chapter 6.] - 

In the leading case of Birkmyr v. Darnell (1704), such, 
a promise was held to be within the statute only if the 
principal debtor remains liable, otherwise it is an 
indemnity, and is therefore not within the statuté and 
need not be in writing. So if A and B enter a shop 
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and B asks the shopkeeper for goods, while A says, “ If 
he does not pay for them I will,” B is primarily liable 
and remains liable, and A will not be called upon to 
pay unless B fails to do so. This is a guarantee, and 
therefore needs to be in writing; but if A had simply 
asked for goods to be supplied to B and said, “ Charge 
them to me,” that is an agreement on A’s part to pay 
in any event, and not subject to any primary liability 
of B, and therefore does not need to be in writing. 


The liability of the principal debtor in a guarantee 
may be prospective at the time the guarantor’s promise 
is made, as, e.g., where A makes a promise to C that 
if B employs OC, A will guarantee payment for the 
services rendered by C. .? ey 

(3) An agreement in consideration of marriage means an 
agreement for which marriage forms the consideration, 
such as a marriage settlement. It does not mean a 
promise to marry. Thus if A promises to pyrchase a 
house for B, if B marries A’s daughter, the contract is 
unenforceable unless evidenced in writing. 


(4) Any interest in lands, tenements, and hereditaments. 
This“ concerns the law of real property. A difficult 
question arises with regard to what are known as 
emblements—that is, fruits of the soil. If the property 
in emblements is to pass while they are attached to the 
soil, the contract relates to an interest in land, but if 
property is to pass after severance from the soil it is a 
sale of goods and not of an interest in land, and the 
provisions of the Sale of Goods Act, 1893, apply. 

(5) A contract not to be performed within one year from the 
making thereof, means one which is not intended to 
be, or cannot possibly be, performed within the year. 
If it can be performed within the year, that will not 
take it outside the statute, provided that the parties do 
not intend it to be so performed. Thus an agreement 
made to be completed within a definite period, longer 
than one year, but containing terms which might allow ‘: 
it to be completed within the year, will be within the 
statute, and should be in writing; for instance, an 
agreement for employment for two years, subject to 
six months’ notice on either side—Hanau v. Ehrlich 
(1911). On the other hand, if only one party can, and 
1s intended to, complete his part within the year the 
contract is outside the statute, even if the other party 
cannot possibly complete his part for many years. 
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-DONELLAN v. READ (1832). 


A, a tenant of land, orally promised that if his landlord would 
lay out £50 on improvements he would pay £5 a year more rent 
for the next fourteen years. 


It was heJd that as the £50 was to be laid out at once, that 
is, as the whole of the obligation of one party was to be carried 
out within the year, the statute did not apply and writing was 
not necessary. 


On the’other hand, where one party cannot and is not intended 
to perform his part within the year and the time for performance 
by the other party is wholly indefinite, the contract falls within 
the statute. 


REEVE v. JENNINGS (1910). 

A gervant was employed at a weekly wage and either party 
could determine the employment by giving a week’s notice. The 
servant agreed not to compete with the employer for a period 
of three years after leaving the employment. 

It was held that this was an agreement within the statute 
and tke servant could not be prevented from carrying on a 
competing business since the contract was not in writing. 

An agreement which might possibly be completed within a 
year, without any definite period being intended by the parties, 
is outside the statute, and writing is not necessary, even though 
the period may ultimately extend beyond the year ; for example, 
an agreement for a separation between husband and wife con- 
tainirtg a provision that the husband would pay an agreed sum 
weekly for the maintenance of the wife—McGregor v. McGregor 
(1888). 

If the engagement of a servant is to commence immediately, 
or on the day following, and is to continue for one year, 
there is no necessity for the writing as evidence; but if the 
engagement is to commence at any later date and to continue 
for a year certaih, the contract falls within the statute. In 
Smith v. Gold Coast and Ashanti Explorers, Lid. (1903), it was 
decided that no memorandum or note in writing was necessary 
where the employment was to commence on the day following 
that upon which the agreement was made, as the law takes no 

-*account of fractions of a day; but it is necessary where the 
employment is to commence on any later day. 


Part Performance. : 

The absence of the written evidence required by the statute 
renders the foregoing contracts wnenforceable ; but they are not 
void, and if the statute is not specifically pleaded as a defence 
to an action they may be enforced even in the absence of 
writing. 
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In certain circumstances, moreover, the Court may order 
specific performance even in the absence of written evidence and 
even though the defendant pleads the statute, namely, where 
the lack of writing is due to the defendant’s fraud, or where 
the doctrine of part performance is applicable. 

Under this last doctrine, contracts which are capable of 
enforcement by a decree of specific performance may be enforced 
notwithstanding the lack of written evidence required by statute, 
provided that :—. | 

(a) The plaintiff has done something which is unequivocally 

referable to the contract, i.¢., part performance; and 

(6) The circumstances are such that it would be fraudulent 

on the part of the defendant to take advantage of 
the lack of written evidence; and ; 

(c) There is adequate and admissible oral evidence of the 

terms of the contract. 


MADDISON v. ALDERSON (1883). 


M served A as housekeeper for many years without wages in 
consideration of A’s verbal promise to make a will leaving her 
his farm for life. On A’s death intestate, M sought a declaration 
that she was entitled to the life estate. 


It was held that her service was not sufficient part perform- 
ance, as it could be explained by other motives such as the desire 
for a home. 


RAWLINSON v. AMEs (1925). 


A agreed verbally to lease a flat from R on condition that 
certain structural alterations were made. While these altera- 
tions were in progress, A visited the flat and suggested certain 
improvements, which were adopted. A subsequently repudiated 
the contract and, when sued for specific performance, pleaded 
the absence of writing. 


It was held that, as R had partly performed his side of the 
contract with A’s approval, the Court would order specific 
performance, notwithstanding the lack of written evidence. 


The doctrine of part performance applies only to those con- 
tracts which are of such a nature that the Court might decree 
specific performance (h). It is not, therefore, applicable to con- 
tracts of personal service ; but, where such a contract is unen-:. 
forceable on account of the lack of written evidence, payment 
for services actually rendered and accepted thereunder can 
nevertheless be obtained—~Scott v. Pattison (1923). 

Part performance, since it can only be relied upon where the 
Court can order specific performance, can never be pleaded to 
support a claim for damages for breach of contract. 

The payment of money is never a sufficient act of part per- 

(h) See post, p. 120. 


, 
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formance, because it can never be exclusively referable to any 
particular contract—Chaproniére v. Lambert (1917). 


The Memorandum. 
The memorandum or note of the contract need not be made at 


- the time the agreement is entered into, so long as it is in existence 


before action is brought—Lucas v. Dixon (1889). Any docu- 
ment which fulfils all the requirements of the statute will be a 
sufficient memorandum or note of the contract, whether it was 
drawn up specifically for the purpose of recording the agreement 
ornot. Thus a letter signed by one of the parties, which happens 
(quite incidentally) to contain the necessary particulars, will 
provide the requisite evidence for bringing an action against the 
signatory .of the letter. 

The memorandum must contain the following particulars :— 
the names or descriptions of the parties, the subject-matter, 
including the conditions, the consideration, and the signature 
of the party to be charged, or of his lawfully authorized agent. 

The names or descriptions of the parties must be contained 
in the document. If a description alone appears, it will be 
sufficient if it points to a specific person, as in that case oral 
evidence will be admitted to identify the party described. The 
court must decide whether the description is sufficient or not. 

The description ‘‘ owner” has been held to be sufficient, but 


- not ‘*vendor”’ or ‘‘client.’’ 


The consideration must be stated if a specific price has been” 
agreed upon, or it must be capable of being implied from the 
terms of the agreement that a reasonable price is to be paid. 
There is an exception to this rule in the case of a guarantee, 
where, although the consideration must exist, it need not be 


- stated in the memorandum—Mercantile Law Amendment Act, 


1856, section 3. This exception was created for reasons of 
commercial convenience. 

The signature of the party to be charged, i.e., the defendant, need 
not be his full name, his initials being in themselves sufficient. 
The signature need not appear at the end of the document as 


-dong as it is clearly intended to dominate all the terms of the 


document. Thus if Jones writes to Smith, “‘ John Jones is 
pleased to be able to accept your offer of the 15th on the follow- 
ing terms, etc.,” the fact that the letter is in the handwriting. 


of John Jones will make the writing of the name at the begin- 


ning of the letter a sufficient compliance with the statute. 


Moreover, a printed name may be adopted as a signature 
by the conduct of the defendant. In Cohen v. Roche (1927), 
R, an auctioneer, sold, .some.goads. to C by auction. 
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Particulars of the sale, with the name of the purchaser, were 
entered by # in a book upon the title page of which his name 
and address were printed. It was held that there was a sufficient 
memorandum to satisfy section 4 of the Sale of Goods Act, 1893, 
and the rule would apply with equal force to the Statute of 
Frauds. 

The statute also provides that the signature of the duly author- 
ized agent of the party .to be charged will suffice. Whether an 
agent is duly authorized or not depends upon the circumstances ; 
' agency is sometimes implied from the position of the parties. 
For instance, after the fall of the hammer, an auctioneer is the 
agent of both the purchaser and the vendor for this purpose, 
and can sign a memorandum for both or either of them without 
further authority. 


A Statement of Defence in an action prior to that in which 
the contract was sought to be enforced has been held to be a 
memorandum signed by a duly authorized agent (i.e., counsel 
for the defendant)—Farr, Smith and Co., Lid. v. Messers, Lid. 
(1928), where a fresh party was later substituted for the original 
plaintiff. It was held in that case that as the substitution of a 
new plaintiff amounted to the bringing of a fresh action, the 
memorandum had been made before the action was brought. 


The memorandum may consist of more than one document, 
but the various documents must be intrinsically connected with 
one another ; that is to say, it must be possible by reading one 
document to determine in what other document the remaining 
necessary particulars are contained. Parol evidence will not be 
allowed to connect documents which contain no reference one 
to another. 

BoypELL v. DRuMMoND (1809). * 


Printed copies of a prospectus regarding a publication were 
lying on the counter of a shop, together with a book headed - 
““Shakespeare Subscribers: Their Signatures,” but the book 
contained no reference to the prospectus. A signed his name 
in the book, and the shopkeeper sought to make him liable on 
a contract to take a copy of the publication. It was shown that 
there was nothing in the book containing the signatures which 
referred to the prospectus. 


It was held that there was no binding contract, for the follow- 
ing reason: “If there had been anything in the book which 
had referred to the particular prospectus, that would have been 
sufficient ; if the title to the book had been the same as the 
prospectus, it might perhaps have done; but as the signature 
now stands, without reference of any sort to the prospectus, 
there was nothing to prevent the plaintiff from substituting any 
prospectus, and saying that it was the prospectus exhibited in 
his shop at the time to which the signature related.” 


This strict rule of the -inadmissibility of parol evidence to 


THE MAKING OF CONTRAOTS 23 


connect documents has been somewhat relaxed, and parol evidence 
is now admitted to show the relation between two or more docu- 
ments connected with the same contract, but not expressly referring 
to each other, although their mutual connection is clear. Thus, 
in Oliver v. Hunting (1890), C agreed to sell to D a freehold estate 
for £2,275, and signed a memorandum which referred to every 
essential except the actual property to be sold. D sent a cheque 
for the deposit, and C in replying said, ‘‘ I beg to acknowledge 
receipt of cheque on account of the purchase money for the 
Fletton estate.” It was held that parol evidence could be 
admitted to explain the cireumstances under which the letter 
was written. In this latter case there wasa reference to another 
document in the letter, but in Boydell v. Drummond, cited above, 
it should be noted there was no obvious reference to another 
document. Oral evidence may also be admitted to show the 


identity of documents, subject-matter, and persons referred to in 


the writing. 


In Pearce v. Gardner (1897), all the terms of the contract 
except the name of the person to whom it was addressed appeared 
in the document, a letter, relied on, and the envelope containing 
the letter was allowed to be put in evidence to show who the 
other party was. Letters written by an agent wxhin the scope 
of his authority recognizing and insisting on the performance 
of an agreement recorded in an unsigned document may be a 
sufficient memorandum of the principal’s agreement, although the 
agent was not authorized to sign a record of the contract itself. 


A letter containing a repudiation of liability, but recapi- 
tulating the terms of the bargain and referring to the particulars 
of sale, was deemed a sufficient memorandum in Dewar v. 
Mintoft (1912). 

A contract required to be evidenced by a memorandum or 
note in writing may be rescinded, but not varied, by a subsequent 
verbal agreement, even where the latter is itself unenforceable 
owing to the absence of a memorandum or note—WMorris v. Baron 
é& Co. (1918). A mere variation of the terms of a written agree- 
ment which is one that is required to be in, or to be evidenced 
by, writing, can be effected only in writing—Cutts v. Taltal 
Railway Co.,. Ltd. (1918). 


The memorandum of agreement, as in the case of any other 
agreement under hand, if not otherwise specifically charged 
with duty, must be stamped with a sixpenny stamp, which must 
be cancelled by the party first signing the agreement. If the 
document is stamped afterwards, it must be by impressed stamp 
within fourteen days of the date of execution. If an agreement 


requiring a stamp is not stamped within the proper time, a 
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penalty is payable. The following agreements, however, are 
exempt from stamp duty :— 

(1) Where the subject value is less than £5. 

(2) Contracts for the hire of labourers, artificers, or menial 


servants. 
(3) Contracts relating to the sale of goods, wares, or mer- 
chandise. ' 


Section 4 of the Sale of Goods Act is dealt with fully in 
Chapter 6. 


CONSIDERATION 


As already stated, unless a contract is under seal there must 
be consideration, the legal maxim being, Ex nudo pacto non 
oritur actio (out of a bare agreement no action arises). Con- 
sideration is of two kinds, good and valuable. An example of good 
consideration is natural love and affection, but good consideration 
is not sufficient in itself to support a simple contract, which needs 
valuable ¢gonsideration. Valuable consideration was defined in 
_ Currie v. Misa (1875) as “ some right, interest, profit or benefit 
accruing to one party, or some forbearance, detriment, loss or 
responsibility, given, suffered or undertaken by the other ”— 
in other words, a quid pro quo, that is, some return for a promise 
made,-to carry it outside the sphere of a gratuitous promise. 
Ordinarily, consideration takes the form of a payment of money 
for goods or for work done. : 

There are several points to bear in mind in connection with 
consideration, viz.— 

(1) The consideration need not be adequate, but it must be real. 

It is real only if— ° 


(2) The person from whom it proceeds is not 
already legally bound to the promisor to 
perform it. 

(6) It proceeds from the person to whom the 
promise is made. 

(c) It is definite and possible in character, so that 
the law may recognize it. 

(d) It has some ascertainable value. 


(2) The consideration must be legal. 


(3) ‘The consideration must not be past (except in the case of 
a bill of exchange); i.e., it must not be prior to the ~ 
promise in point of time. 


Adequacy and Reality of Consideration. 
If it is shown that at the time of the agreement the parties 


* 
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appeared satisfied with the adequacy of the consideration, the 
Court will not interfere, however inadequate the consideration 
may appear in its eyes, unless it is so grossly inadequate as to 
raise a presumption of fraud or duress. If either the defendant 
gains some advantage or the plaintiff suffers some detriment, 
the consideration will be sufficient. 

In Bainbridge v. Firmstone (1838) the mere parting with the 
possession of two boilers was held to be good consideration 
for a promise by the defendant to return them in good condition 
after taking them to pieces to weigh them. Thus, the owner’s 
parting with possession at the bailee’s request frequently con- 
stitutes the consideration in a gratuitous bailment. In every 
case of gratuitous bailment, however, the law imposes on the 
bailee a duty to use reasonable care. Where, therefore, a chattel 
is bailed, i.e., placed in the charge of a depository for custody, 
loan, carriage or other purpose, the bailee, independently of 
contract, must take reasonable care of it ; otherwise, he commits 
a tort. . 

The compromising of a debt or of a bona fide claim, or the exten- 
sion of a period of credit in return for a promise, would be regarded 
as valuable consideration, for the promisee has abstained from 
exercising his right to take legal proceedings. In ‘other words, 
there exists in such cases a ‘“‘ forbearance to sue,”’ which clearly 
is a valuable consideration. 

Ine Miles v. New Zealand Alford Estate Co. (1886) it was held 
that an undertaking to refrain from taking legal proceedings 
was valuable consideration, even though the proceedings, if 
taken, would not have succeeded, provided the undertaking was 
given bona fide, i.e., without any knowledge that the claim was 
not a good one. 

(a) The promisee must not be already legally bound.— Although 
consideration need not be adequate, it must be real; a pro- 
mise to do what the promisor can already legally demand is 
not real. If A is legally bound to pay £20 to B, the fact of 
payment cannot be consideration for a new promise on B’s part. 
Similarly, if B is under an existing legal obligation to perform 


.a certain act for A’s benefit, he cannot demand that A shall pay 


him a sum of money in return for his doing it. 


Swarn v. West (ButouErs), Lrp. (1936). 


The plaintiff was employed by the defendant company as a 
general manager. In his contract he agreed to “ devote all his 
time to the business of the company and to do all in his power 
to promote, extend and develop the interests of the company.” 
It came to the knowledge of the chairman of the board that the 
plaintiff, together with the managing director, had been involved 
in the commission of certain acts which were wrongful and con- 
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trary to the interests of the company. The chairman had a con-- 
versation with him, and agreed that if he (the plaintiff) furnished 

conclusive evidence of the managing director’s misconduct he 

would not be dismissed. He made a report containing the 

required evidence but was nevertheless dismissed, and he brought 

an action for damages for wrongful dismissal. . 

It was held that there was no consideration for the agreement, 
for the plaintiff in giving the information was doing no more 
than what he was already under an obligation to do under his 


contract with the company. = 


In Vanbergen v. St. Edmunds Properties, Lid. (1933) it was 
held that a payment by a debtor of the full debt into the credi- 
tor’s solicitor’s bank was not valuable consideration for a promise 
by the creditor’s solicitor that a bankruptcy notice would 
not be served on the debtor if such payment was made, because 
the creditor received no benefit and the debtor suffered no detri- 
ment by paying in this way instead of paying the creditor himself. 
But if A is already legally bound by contract to B, and at C’s 
request carries out his obligations, this may form a sufficient 
consideration as between A and C, for A was legally’ bound to 
B alone, and not to C—Shadwell v. Shadwell (1860). 


A promise, not under seal, to release another from a legal 
obligation must, like any simple contract, be supported by 
valuable consideration. Thus if A owes £100 to B who agrees 
to accept £90 in ful! discharge, the remaining £10 is nevertheless 
recoverable. (A composition or deed of arrangement, with 
creditors is an exception to this rule.) 


If something different from what is owing is given or per- 
formed this is sufficient consideration for the release. Thus if 
the part payment is made by a third party or is made before the 
whole sum is due, a promise of a release will be enforceable ; 
if payment of a less sum is made by cheque or bill of exchange 
the additional rights of action which attach to such instruments 
will be regarded as consideration sufficient to support a release, 
provided the instrument is accepted in full discharge. 


It was held in Day v. McLea (1889) that if a debtor 
remits a cheque for a sum smaller than an amount which he 
disputes, “in full settlement” of the creditor’s demand, the. 
creditor may give a receipt “‘on account” and still sue for the | 
balance, for the fact that the creditor retains the cheque is not 
in itself sufficient evidence of accord and satisfaction. And 
generally when a negotiable instrument is taken in payment of 
a debt it is presumed to be accepted, not in absolute discharge, 
but only conditionally on its being honoured (i). 


In the case of a composition with creditors, the consideration 


(t) See post, p. 104, 
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between the creditors inter se is the forbearance on the part of 
each to claim the full amount of his debt so that no one creditor 
may benefit at the others’ expense. In regard to the debtor, 
however, it has been suggested that the consideration furnished 
by him is the procuring of a promise from each creditor to accept 
less so as to confer a benefit on the creditors generally : Good v. 
Cheesman (1831). In cases where the debtor does not in fact 
procure the creditors’ promises, the explanation would appear 
to be that a party to a composition cannot claim the full amount 
of his debt, because to do so would be to commit a fraud on the 
other creditors: per Willes, J., in Cook v. Lister (1863). The 
Bankruptcy Act, however, puts such transactions on an unassail- 
able basis. 


(6) Consideration must proceed from the promisee.—If A 
contracts with B to supply goods at C’s expense where C is not a 
party to the transaction, there is no contract at all; for, unless 
C was a party to the arrangement, he could not be forced to pay 
for goods delivered to B. The consideration, in this case the 
purchase price, must move from B, the other party to the 
agreement—T'weddle v. Atkinson (1861). But, although con- 
sideration must move from the promisee, it need not move to 
the promisor. Thus if A agrees to deliver goods to B in con- 
sideration of a loan from B to C, B may enforce A’s promise 
although A apparently receives no direct benefit from the 
contract. 


(c) Consideration must not be vague or indefinite.—Considera- 
tion must be of such a nature as to enable the Courts to arrive 
at a definite conclusion as to what the parties have undertaken, 
and as to the nature and extent of the obligations they have 
incurred ; e.g., a promise to pay “‘ such remuneration as shall be 
deemed right,” is not sufficiently specific to create an enforceable 
obligation ; the Court will not assess what is ‘right ” in the 
circumstances, as this would amount to making the contract for 
the parties—T'aylor v. Brewer (1813); and a promise “not to 
bore” another person was held to be too vague to form con- 
sideration for a contract—White v. Bluett (1853). 


Legality of Consideration. 

Consideration must be legal; otherwise the contract will be 
void. This matter will be fully considered under the heading 
of Legality of Contract, but the following may be noted as the 
chief examples of contracts which are founded on an illegal con- 
sideration :— 

(1) Contracts illegal by statute, e.g.— 

Contracts for the sale of any office which concerns the 
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administration of justice—illegal under the Sale of 
Offices Act, 1551. 


(2) Contracts illegal by common law, e.g.— 

(a) Agreements to commit a crime or a tort; 

(6) Agreements against public policy, such as trading 
with an enemy, assignments of salaries or 
pensions by public servants, agreements to 
compromise a prosecution, agreements in 
abuse of legal process, immoral agreements, 
agreements in undue restraint of trade. 


Where the consideration is illegal the contract will be void 
even if made by, deed under seal—Collins v. Blantern (1766). 


Past Consideration. | : 

Motives of gratitude may prompt a person who has received 
a voluntary benefit to make some promise in return, but that 
promise, unless it is under seal, will not be binding, for past 
services rendered voluntarily, however valuable they may be, are 
not sufficient to support a present promise so as to create a simple 
contract. If A owes money to B and afterwards gives B a 
security, the then existing debt is not sufficient consideration 
for the giving of the security (unless it is a bill of exchange, when 
the past debt will be sufficient to support it, as past consideration 
is sufficient in the case of a bill of exchange) (9). 

If C sells a horse to D and afterwards gives him a warranty 
that the horse is sound, no action can be brought on the warranty 
as the consideration for it is past—Roscorla v. Thomas (1842). 
But if the warranty had been given while bargaining or at the 
actual time of sale, it would hold good and could be sued upon 
by the purchaser should the horse prove to be unsound ; and if 
security is given after a right of action on a debt has accrued, 
and that right of action is forborne even for a short time, there 
is new and valid consideration for the security. 


There are, however, two apparent exceptions to the rule that 
a past consideration cannot support’ a simple contract. <A past 
service sometimes raises an implication that at the time it was 
rendered it was to be paid for, and will then be sufficient con-, 
sideration to support an action on a subsequent promise to pay — 
for that service. 


LAMPLEIGH v. BRAITHWAIT (1615). 

A man who had committed a criminal offence requested the 
plaintiff to take journeys and to exercise his influence to secure 
a pardon for him. Although no pardon was actually obtained, 
the defendant afterwards promised plaintiff £100 for work done. 

It was held that the promise was binding. 


(7) See post, p. 29. 
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The explanation nowadays accepted, for this decision, is that 
in the original request for the services there was an implied 
promise to pay a reasonable price for them and when the actual 
sum was promised later it was simply a statement as to what 
the actual payment was to be. 


In some cases the law implies a previous request, as when 
the plaintiff voluntarily does some thing which the defendant is 
bound to do, and the defendant subsequently promises a reward; 
e.g., A is bound to keep the road outside his house in repair, 
and B does the work for him. 


But a subsequent promise is essential for recovery in such 
circumstances ; for no man can compel another, against that 
other’s will, to pay for services rendered without his knowledge, 
even if the services consisted of doing what the other party was 
bound to do himself. Thus if A paysa debt due from B to 
C, A cannot recover payment from B, unless he was requested 
to pay, or unless B subsequently promises to make repayment. 

A wraten promise to pay a debt barred by the Limitation 
Act is enforceable although no new consideration is given for it. 
But this, like the one described above, is no more than an 
apparent exception to the rule that consideration may not be 
past; the action is brought on the original debt’ and the sub- 
sequent promise to pay, which has revived the right of action, 
is not a new promise but is merely the evidence which is required 
by law to make the debt recoverable. 


Bills of exchange provide a statutory exception to the rule 
with regard to a past consideration, inasmuch as any antecedent 
debt or liability, although generally insufficient to support a 
simple contract, may be an adequate consideration for the giving 
of a bill. In the case of bills also, it is always presumed until 
the contrary is proved that a valid consideration exists (k). 

Consideration may be classified also as Hxecuted and Hzxe- 
cutory. In the former case the consideration is wholly performed 
on one side on the making of the contract, but in the latter 
case the consideration is to passat some future time. Executed 
consideration must not be confused with past consideration. 
Past consideration, which usually has no legal effect, is a benefit 
given or taken before the time of making the promise ; executed 
consideration is given or taken at the time of entering into th 
contract. : 


OFFER AND ACCEPTANCE 
A contract comes into existence when a definite offer has 
been unconditionally accepted, i.e., when there is consensus ad 
(k) See post, p. 191. 
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adem (agreement) between the parties as to the common inten- 
tion contemplated in the agreement. Where there has been an 
unqualified acceptance of a definite and unequivocal offer, a con- 
tract has come into existence, even though a formal document 
may have to be drawn up to satisfy the legal requirements of 
evidence: but should the acceptance be conditional upon the 
drawing up of a formal contract, then the contract does not 
arise until that has been done. 


In Chillingworth v. Esche (1924), the plaintiff agreed to pur- 
chase property “ subject to a proper contract to be prepared by 
the vendor’s solicitors,” and acknowledged in the agreement that 
he had paid £240 as a deposit, and in part payment of the pur- 
chase money. The agreement was signed by both vendor and 
purchaser, and there was also a signed receipt for the deposit, 
including a confirmation of the sale. A formal agreement was 
prepared, and it was approved by the plaintiff, but he did not 
sign it, and later he repudiated the purchase and claimed the 
return of his deposit. The Court of Appeal held that, as the 
preliminary agreement was “subject to a proper contract,” 
neither party had ever become bound, and that as the deposit 
was only in part payment of a possible debt which had never 
come into existence the vendor was not entitled to retain it. 


This case was followed in Lockett v. Norman-Wright (1924), 
in which the agreement was “ subject to suitable agreements 
being arranged between your solicitor and mine.” . 


The same rule applies when the acceptance is expressed to 
be “subject to the terms of a lease.” This means “ subject to 
the terms to be contained in a lease executed by the lessor.” 
Until, therefore, the lease is executed, there can be no binding 
agreement. Even if the expression meant “‘ subject to an 
agreement being come to between the parties as to the terms to 
be contained in a lease to be executed,” it would still be unen- 
forceable, for it would be nothing more than an agreement to 
make a second agreement the terms of which were not yet agreed. 
—fRaingold v. Bromley (1981). 


Sunilarly, a contract “ subject to war clause ” is unenforceable, 
there being many forms of such a clause—Bishop & Baxter, Ltd. 
v. Anglo-EKastern Trading and Industrial Co., Lid. (1943). 


In Rossiter v. Miller (1878), on the other hand, M offered to 
buy land from R, subject to certain conditions which he stated. 
One condition was that ‘the contract should be embodied in a 
written document containing the conditions.” R accepted M’s 
offer. Held, the contract was thereupon completed, and although 
it had to be “ embodied ” in writing, the parties intended it to 
be complete as soon as the offer was accepted. 


=c ee 
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' 
| When negotiation has crystallized into a definite offer from 
- one party and only requires acceptance to make it into a bind- 
- ing contract there is said to be a “ firm offer.” It is sometimes 
_ difficult to decide which of the parties is the offeror. The true 
_ test is: which party first embodies his statement of intention in 
_ such a form thfat mere assent from the other party will constitute 
- an acceptance, and so cause a contract to emerge ? 


There are, however, certain definite rules to be observed in 
regard t8 offer and acceptance, and these are considered in the 
following paragraphs :— 


Offer. 


(1) The offer may be made either to a definite person or to 
individuals generally, but there is no contract until it 
is accepted. In order to conclude a contract, accept- 
ance must be by the person specified or, where the offer 
is general, by any member of the public to whom the offer 
is made and who has knowledge of the offer. The offer 
nvust be communicated to the offeree or to his agent. 

(2) The offeror may attach any conditions, and prescribe any 
terms of acceptance, but they must be notified to the 
offeree. ; 

(3) The offeror cannot bind the offeree unless there is some 
positive form of assent on his part. 

(4), The offer may be revoked at any time before acceptance. 

(5) Revocation must be communicated before acceptance. 

(6) The offer must not be vague, and must ve such that legal 
consequences may ensue. 


Acceptance. 
(7) Acceptance must be unconditional. 


- (8) The offer can be accepted only by the person to whom it is 
made (if made to a particular person) and acceptance 
must be communicated, by words or conduct. 

(9) Acceptance must be within the time stipulated, or within 
a reasonable time, if no time limit is imposed. 
, (10) Acceptance cannot be revoked. 


(1) An offer may be made to a definite person or generally ; but 
acceptance must be by a definite person.—Although the offer must 
be definite, it need not be made to a definite person; but if it is. 
made to a definite person it can be accepted only by that person. 
It may, however, be to the world at large, as, for instance, by 

an advertisement in a newspaper; but there is no contract until 
_ the offer has been accepted by a definite person who has notice 
of the offer. 
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CaRLILL v. CARBOLIC SmMokE Batt Co. (1893). 


A patent medicine company advertised that they would 
give £100 to anyone who contracted influenza after using their 
specific for a certain period in accordance with given directions. 
A, who had seen the advertisement, bought and used the article 
in accordance with the directions, but afterwards contracted 
influenza. She brought an action to recover the £100 from the 
company. 

It was held that there was a sufficient offer, and that the 
plaintiff by performing the conditions had accepted the ,offer. 


This case was followed in Wood v. Letrik, Ltd. (1932), where 
the plaintiff sought to recover £500 under a contract the terms 
of which appeared in an advertisement offering that sum to any 
person who used a comb sold by the defendants and failed to 
be cured of greyness within a certain time. The advertisement 
read: ‘Is it grey hair? In 10 days not a grey hair left. £500 
guarantee.” The plaintiff bought one of the combs and used it 
as directed, but it did not dure his greyness. 


It was held that the plaintiff was entitled to recover the £500. 
The advertisement, on its true construction meant: ‘ You use 
this comb and I guarantee to you that it will have certain effects ; 
and I contract with you that if it does not have those effects, 
I will pay you £500.” 


(2) The offeror may attach any conditions he pleases, but they 
must be notified to the offeree.—An offeror may attach any_condi- 
tions he pleases to his offer, but they must be definite and must all 
be brought to the notice of the offeree. Any terms or conditions — 
must be observed by the acceptor ; for instance, an offer stating 
that acceptance must be by telegram could not be accepted by 
letter. In any case where an offer is made by telegram, even 
though no mode of acceptance be prescribed, it is presumed that 
a prompt acceptance (e.g., by telegram or by verbal messenger) 
is required, and an acceptance by letter may be evidence of such 
unreasonable delay as to justify withdrawal of the offer—Quen- 
erduaine v. Cole (1883). On the other hand, the reverse mode of 
procedure would be valid, that is, where the offeror specified 
that a letter would be sufficient, and the acceptor telegraphed, 
provided that the telegram was in fact received not later than 
the letter would have been—Z'inn v. Hoffman (1878). 


_ Where an offer consists of various terms, the whole of the 
terms must be brought to the notice of the offeree. 


The fact that any conditions attached to an offer must b 
brought to the notice of the offeree raises important question 
when the terms of the offer are contained in tickets issued, fo 
example, by railway and steamship companies and the owne 
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of left-luggage depositories. Frequently the passenger or the 
depositor does not read the conditions contained in the ticket, 
and consequently has no knowledge of those conditions. 


Nevertheless, the offeree will be bound by the conditions if 
it can be shown that the offeror took reasonable steps to bring 
the conditions to the notice of the offeree, as, for example, by 
printing on the face of the ticket in bold type: ‘‘ For Conditions, 
See Back.” : 


PARKER v. SoutH EasteRN Rartiway Co. (1877). 

The plaintiff deposited luggage in a cloak-room belonging to 
the defendants, and in return received a ticket. The ticket 
contained conditions limiting the liability of the defendants, 
the conditions being printed on the back of the ticketand being 
indicated by the words ‘‘ See Back” printed on its face. The 
plaintiff admitted that he knew there was printing on the ticket, 
but denied knowledge that the printing contained conditions. 
It was held that the plaintiff was bound by the conditions 

if the jury found as a fact that the notification on the ticket 
amounted to reasonable notice of the existence of the conditions. 


The principle of Parker v. South Eastern Railway Co. was 
upheld by the House of Lords in Richardson v. Rowntree (1894), 
which is now the leading case on this point. 


Provided the offeror does all that is reasonably necessary to 
bring the conditions to the notice of the offeree, the offeree will 
be bound by the conditions even though he may, in fact, be 
illiterate and even though it may be necessary to take further 
steps beyond the mere reading of the ticket to ascertain what 
the conditions actually are. 


THompson v. L.M. anp S. Ramway Co. (1930). 


The plaintiff, an illiterate person, took a ticket for a journey 

- on the defendants’ railway. On the face of the ticket were the 

words: ‘ For conditions see back.’’ On the back of the ticket 

reference was made to the company’s time-tables and excursion 

bills. The excursion bills said that the ticket was issued subject 

to the conditions in the company’s time-tables. The time- 

tables stated that the ticket was issued subject to the condition 

that the passenger should have no right of action against the 

* company for any injuries however caused. The plaintiff was 
injured owing to the negligence of the defendants’ servant. 

It was held that the plaintiff could not recover damages for 
the injury received as she was bound by the condition limiting 
the company’s liability. The plaintiff could not successfully 
contend that the company had not done all that was reasonably 
necessary to bring the condition to her notice. 


In Penton v. Southern Railway (1931), the defendant company 
issued an excursion ticket to the plaintiff, who had asked for a 
) 
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ticket by saying merely, “ Waterloo Return.” Although the 
plaintiff did not ask for an excursion ticket, that was what in 
fact he received and he knew he was getting a ticket for much 
less than the ordinary fare. Asa matter of fact, therefore, the 
plaintiff must have expected to find some conditions attaching 
to the issue of the ticket, and if he did not choose to read the 
ticket, which had printed on its face “ For Conditions see back,” 
he could not, on that account, hold the company liable. The 
company had done all that was reasonably necessary’ to bring 
the conditions to the ticket-holder’s notice. One of the condi- 
tions on the back exonerated the company from all liability for 
injuries caused to passengers in any manner and, consequently, 
the plaintiff’s action against the company for injuries received 
owing to alleged negligence of the company’s servants, failed. 


Nevertheless, in such cases the offeree is entitled to assume 
that the conditions are reasonable. He will not be bound by 
conditions which are unreasonable, or which are not such as 
would be expected in a contract of the type in question, unless 
they were actually brought to his knowledge by the offeror or 
the circumstances show that the offeree intended to accept them, 
whatever they may be. 

(3) The efferor cannot bind the other party without his consent. 
—The offeror cannot bind the other party by any attempt to 
dispense with a communication of acceptance. ) 


FELTHOUSE v. BINDLEY (1862). 


F offered by letter to buy his nephew’s horse for £30 15s., 
adding, “If I hear no more about him I shall consider the horse 
is mine for £30 15s.’> The nephew did not reply but told B, an 
auctioneer, to keep the horse out of a sale of live farm stock, as 
it had been sold to F. B sold the horse by mistake and / sued 
him for conversion. 


It was held that as the nephew had never signified to F his = 
acceptance of the offer, there was no contract of sale. Therefore, 
the horse did not belong to F and the auctioneer was not liable. 


This case also emphasizes the principle that a mere menta 
acceptance cannot bind the offeree. Thus if A intends to accep 
an offer made by B and forgets to post the letter of acceptanc 
neither party is bound, for no contract js in existence. 


(4) An offer may be revoked at any time before acceptance.—A 
offer may be revoked at any time before acceptance, even if th 
offeror has agreed to leave it open for a certain length of tim 
unless the offer is made under seal or consideration is given fo 
keeping it open when there is created a distinct contract calle 
an ‘‘option.” Thus A might offer to sell a horse to B for £5 
and say that B could have three weeks in which to consider t 
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matter. Nevertheless, A could revoke this offer at any time before 
the expiration of the three weeks. Revocation may even take 
place without express notice being given to B. Thus in 


DICKINSON v. Dopps (1876). 


A offered to sell a house to B. The offer provided, ‘ This 
offer to be left over until Friday 9 a.m.” Before Friday A sold 
the house to X and B, who knew of the sale to X, gave notice 
that he accepted the offer. 

Jt was held that the knowledge by B that A had sold the 
property to another person amounted to a withdrawal of the 
offer. But it is essential that the knowledge obtained by the 
offeree that an offer has in fact been revoked must be such 
knowledge as a reasonably prudent man would believe. 


An offer is revoked by :— 
(a) express withdrawal ; 


(6) the death of either party before acceptance. The fact 
that this is unknown to the other party is immaterial ; 


. KENNEDY v. THOMASSEN (1929). 


The trustees of a settlement wrote to the solicitors for an 
annuitant offering to redeem the annuity for a capital sum. 
They enclosed a deed of release to be executed by the annuitant 
in the event of the offer being accepted. The annuftant was 
informed of the offer and on 12th January she executed the 
release and sent it to her solicitors with instructions that’ they 
were not to part with it until they received the capital sum and 
arrears. On 24th January, 1928, the trustees were informed of 
the annuitant’s acceptance of the offer, and on 30th January the 
release was handed over and the payment made to the annuitant’s 
solicitors. In fact, the annuitant had, unknown to her solicitors 
and to the trustees, died on 17th January. The trustees claimed 
return of the capital sum. 


It was held that, as there was no concluded contract, the 
offeree having died before acceptance of the offer, the trustees 
could recover the capital sum. The consideration for the pay- 
ment had totally failed. 

(c) non-acceptance within the time stated in the offer or, 

if no time is stated, within a reasonable time. What, 
a is a reasonable time depends on the circumstances: 
of the case ; | 


(d) the offeree making a counter-offer ; 
(e) refusal by the offeree. 
(5) Revocation must be communicated. Until the revocation ° 


is brought to the notice of the offeree it is of no effect. This is 
‘shown by the case of 


ByRNE v. VAN TIENHOVEN (1880). 


On Ist October the defendants wrote to the plaintiffs offering 
goods for sale. This letter was received on 11th October and 
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the plaintiffs accepted the offer immediately by wire. On 8th 
October, the defendants wrote withdrawing their offer and this 
withdrawal was received by the plaintiffs on 20th October. 


It was held that the revocation did not take effect until it 
had reached the plaintiffs, and, therefore, there was a binding 
contract between the parties. 


(6) The offer must not be vague, and must be such that legal 
consequences may ensue.—In Guthing v. Lynn (1831) an offer to 
pay an additional £5 for a horse if it was lucky, or else to buy 
another horse, was held to be too vague to form the basis of a 
legal contract. 


(7) Acceptance must be unconditional—To be binding, the 
acceptance must be unconditional, that is to say, any proposed 
modification of the terms or the manner or form of acceptance 
is not an acceptance of the offer but is a counter-offer. When 
a counter-offer has been made, the original offer is thereby 
rejected, and a subsequent acceptance of the original offer 
cannot bind the original offeror—Hyde v. Wrench :{1840). In 
this case, A offered to sell a farm for £1,000. X said he would 
give £950. A refused and X then said he would give £1,000, 
and when A declined to adhere to his original offer, tried to 
obtain specific performance. Held there was no contract as X’s 
offer to pay £950 was a refusal of the offer and a counter-offer ; 
and that when he later said he would pay £1,000, he was making 
a new offer, which would have to be accepted by A before a 
binding contract could come into existence. 


Similarly, in Jordan vy. Norton (1838), A wrote to B offering 
to buy his mare if he “‘ warranted her sound and quiet in har- 
ness.” B wrote back that he accepted the offer and warranted 
her.sound and quiet in double harness; he had not tried her in 
single harness. Jt was held that A was not bound by his offer, 
as B’s reply was, in effect, a counter-offer, and not an acceptance 
of A’s offer. 


(8) An offer can be accepted only by the party to whom tt ws made, 
and acceptance must be communicated.—The offer can be accepted 
only by the party to whom it is made, and such acceptance must 
be communicated to the person who made the offer, unless the 
offeror has waived notification, e.g., if he expressly or impliedly 
indicates that it will be sufficient to act on the offer, as in the case 
of Carlill v. Carbolic Smoke Ball Co., already cited. In this case 
it was held that the advertisement was an offer, which waived 
communication of acceptance, and that the performance of the 
conditions by the plaintiff was acceptance of the offer and there- 
fore there was a binding contract. Waiver of communication 
cannot operate to bind the offeree by dispensing with any out 


THE MAKING OF CONTRACTS 37 ° 


ward act whatsoever [see (3) above], nor can acceptance in any 
case be by mere mental assent—it must take the form of some 
external act referable to the offer, though it need not be of such 
a nature that the offeror can know that it has been done if he 
has waived the right to such knowledge. 


The acceptance may be tacit; as, for instance, in the case 
of acceptance of a railway ticket. 

(9) Acceptance must be within the time stipulated or within a 
reasonable time.—If a time is mentioned when the offer is made, 
the offer must be, accepted within that time. If no time is 
specified, then it must be accepted within a reasonable time. 
What is a reasonable time is a question of fact depending on the 
particular circumstances—Nelson v. Patrick (1846). An offer is 
said to lapse if it is not accepted within a specified or reasonable 
time—Ramsgate Victoria Hotel Co. v. Montefiore (1866). In this 
case, Montefiore by letter on 28th June applied for shares. No 
answer was made until 23rd November. He refused to accept 
shares allotted to him on that date, and it was held that his 
offer had lapsed through the unreasonable delay in accepting. 


Usr oF THE Post.—In the ordinary course of business, and 
in the absence of any agreement to the contrary, the post 
is the usual means of communication between parties living 
in different districts; and therefore, where no other method of 
acceptance is prescribed in the offer, an acceptance by post will 
be valid and binding on the offeror. 

An acceptance by post is effective as soon as that accept- 
ance is posted, for the acceptor has done all that he can be 
expected to do, and has put it out of his power to retract. In 
Adams v. Lindsell (1818), A wrote to B on 2nd September offer- 
ing to sell wool, subject to “ receiving your answer in course of 
post.” The letter was misdirected and was not delivered to B 
until 7th September. JB replied at once, but the wool was sold 
before A received B’s letter, although after B had posted it. It 
was held that B could recover for non-delivery, for his acceptance 
had been posted as soon as possible. Where an offer expressly 
or impliedly authorizes its acceptance by post, and a. letter of 
acceptance is duly addressed and posted, the contract is complete. 


HENTHORN v. FRASER (1892). 


A received from B an offer of certain property for £750. On 
the day following, B wrote a letter which he posted at noon 
withdrawing the offer; but it did not reach A until 5 p.m., 
and A had meanwhile, at 3.30 p.m., posted a letter of acceptance, 
which reached B at 8 p.m. 


It was held that, as according to the ordinary usages of man- 
kind the post might be used as a means of communicating the 
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acceptance, the contract was complete as soon as the acceptance 
was posted. The contract was complete on the posting of the 
letter of acceptance, and the communication of the revocation 
was too late. 


The contract is concluded by the posting of the letter of 
acceptance, even though it may be lost in the post and con- 
sequently not reach the offeror—Household Fire Insurance Co. 
v. Grant (1879). In this case, Grant offered to take shares in 
an insurance company in such circumstances as to indicate that 
the answer was to come by post. The insurance company 
accepted the offer by letter which never reached the offeror. 
The Court of Appeal held that the offeror was nevertheless bound 
by such acceptance although it never reached him. “If the 
party accepting the offer puts the letter into the post on the 
correct day how can he be responsible for that over which he 
has no control ? ” 


** As soon as the letter of acceptance is delivered to the Post 
Office, the contract is as complete as if the acceptor had put his 
letter into the hands of the offeror’s messenger appointed to 
deliver the offer and receive the acceptance.” 


In Re London and Northern Bank (1900), it was held 
that the delivery of a letter to a postman is not posting, and 
therefore no acceptance is made until the postman (the accep- 
tor’s agent) has dropped the letter into a pillar-box or handed 
it in at a post office. The offeror may, moreover, stipulate 
that he will not be bound unless and until he receives the letter 
of acceptance. 


(10) Acceptance cannot be revoked.—Once the offer is accepted, 
the contract is complete and neither party can revoke. 


An offer becomes binding upon acceptance, although the 
contract contains a statement that the acceptor will instruct his 
solicitor to prepare the necessary documents. This statement 
' does not render the acceptance conditional. 


But an acceptance “subject to contract’ or “subject to 
title’ or any similar term is conditional, and amounts to a 
counter-offer which may be accepted or rejected by the original 
offeror as he desires. 


If, however, all terms are agreed on and a formal contract 
contemplated to put the terms in legal form, the agreement is 
effectual before and irrespective of such formal contract. In 
Allen & Co., Lid. v. Whiteman (1920), the vendor’s agent wrote 
to the purchaser, “ We are authorized to close with you if you 
will increase your offer to £450.” The purchaser replied that 
he was prepared to accept the offer, agreeing to the price, and 
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stating, “‘ Kindly forward the contract in due course.” It was: 
held that the purchaser’s letter was an unqualified acceptance, 
supplemented by a request to have the contract reduced to 
writing. 

Similarly, in Ronald Frankau Productions, Ltd. v. Bell (1927), 
it was held that where the heads of a contract were reduced to 
writing and signed by both parties, the mere fact that the writing 
contained the words “‘ Formal contract to be signed in due course, 
embodying these terms,” was not sufficient to prevent the docu- 
ment already in existence from being a binding contract. 


A mere statement of an intention to treat is to be distin- 
guished from an offer capable of acceptance. Thus advertise- 
ments of goods for sale are not necessarily offers, nor are invita- 
tions for tenders or prospectuses for shares. Where tenders are 
invited for doing certain work, the tender, and not the invitation 
to tender, is the offer; and unless the tender is accepted there 
is no contract. 


GREAT NORTHERN Ramway Co. »v. WirnHam (1873). 


The Company invited tenders for the supply of such articles 
as they might require during a period of twelve months. W’s 
tender was accepted and from time to time orders were executed : 
but, before the twelve months had expired, W declined fo execute 
further orders. 


It was held that the tender was a continuous offer which 
remained open for twelve months and might be accepted from 
time to time by the Company. 


It should be noted that the usual form of tender does not 
bind the purchasing body to give the tenderer any order at all. 


In the case of prospectuses of companies, offers to take shares 
are invited, and these offers are made by sending in applications 
which may or may not be accepted. Similarly, where goods are 
exhibited for sale in a shop window, marked with a price, that 
is not an offer to sell at the price named, but is an invitation to 
persons generally to come into the shop and make offers, and 
the price-ticket indicates the price at which the shop-keeper 
will consider (but not necessarily accept) an offer to buy. 


* In Harvey v. Facey (1893) A telegraphed to B asking, “ Will 

you sell us Bumper Hall Pen? Telegraph lowest cash price, 
answer paid.” J& replied, “ Lowest price for Bumper Hall Pen 
£900.” A telegraphed, ‘‘ We agree to buy Bumper Hall Pen for: 
£900 asked by you.” It was held that there was no contract, 
as there had been no offer by B which A could accept. The 
mere statement of the lowest price at which the vendor would 
take, af he decided to sell, did not contain an implied offer to sell 
at that price. 


CHAPTER 2 


CAPACITY. LEGALITY AND POSSIBILITY. MIS- 
TAKE, MISREPRESENTATION AND _ FRAUD. 
RIGHTS AND OBLIGATIONS. CONSTRUCTION. 

CONFLICT OF LAWS. ASSIGNMENT. 


Every person is presumed to have the capacity to contract 
until the fact of incapacity is proved by the party claiming to 
benefit by it. The incapacity. may be sufficient to render im- 
possible the incidence of contractual obligations, so that the 
purported contract will be null and void; or only such as to 
make it voidable, in which case, until the person entitled to avoid 
it does so, it remains a valid contract. 


MARRIED WoMEN 


The law relating to married women has been drastically 
‘ altered by the Law Reform (Married Women and Tortfeasors) 
Act, 1935, which came into operation on the 2nd August, 1935. 


Before this Act a married woman might own property which 
was known as her “‘ separate property.”’ This property. might 
be subject to a “restraint on anticipation,” i.e., the property 
might be settled on her in such a way that she could use the 
income of the property only as it fell due. She could not touch 
the capital of this property, nor could she anticipate the income 
thereof. Moreover, if property were subject to a restraint it 
could not be used to satisfy a judgment obtained against the 
married woman. The effect of the restraint was limited _as 
follows :— 


1. Where imposed by the married woman herself, it did not 
prevent the property being liable for her ante-nuptial 
debts. | 


2. The restraint only attached during marriage and ceased 
to be effective on widowhood or divorce. Nevertheless 
it revived on re-marriage unless it was expressly limited 
to a particular marriage. 


3. It did not attach to property acquired during a judicial 
separation, 


4. When imposed on the property of a widow or spinster, 
it did not attach until marriage, 
40 
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The Court had power under various statutes to raise the 
restraint where this would be for the benefit of the married 
woman, to pay costs incurred by her in litigation, or in certain 
other circumstances where it was just and equitable. 


A married. woman was in a special position in two other 
respects, namely, 


1.’ She was never personally liable on any contract. The only 
‘remedy of a creditor was against her separate property. 


2. She could not be made bankrupt unless she carried on a 
trade or business, either alone or with her husband. 


Where a married woman entered into a contract for neces- 
saries which she had her husband’s authority to make, it was 
presumed that she made the contract as his agent and he alone 
was liable. The knowledge of the other party to the contract 
was immaterial and the onus of disproving the wife’s authority 
lay on the husband. The wife had an implied authority to 
pledge hex husband’s credit for necessaries for herself and the 
household, but this could be rebutted in various ways, if, by 
showing that she was already well supplied or that the husband 
had forbidden her to pledge his credit. 


The Act of 1935 made several extremely important changes 
in the law relating to married women. These changes were :— 


i" 


1.-A married woman can deal with her property and acquire 
liability on any contract in the same way as an un- 
married woman. Hence, she can be sued and be made 
personally liable, and can be made bankrupt, in the 
same way as anyone else. 


2. The doctrine of separate property was abolished. 


_ 3. No restraint on anticipation can be created after 1935. 
Existing restraints, however, were not affected. But 
where a will containing a restraint was executed. before 
1936, this.restraint will only be valid if the testator 
dies before 1946. ‘The remainder of the will, of course, 

; is not affected. 


* 4, A husband is no longer responsible for his wife’s debts 
unless they arise under contracts into which she entered 
as his agent, express or implied. Her implied authority 
to pledge his credit remains the same as before August, 
1935. 


INFANTS 


At law, every person is an infant who has not yet attained 
the age of twenty-one years, and certain disabilities attach to 
o* 
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every such person, until the end of the day before his twenty- 
first birthday, for while he is an infant his capacity to make 
contracts is limited. ; 


At common law contracts made by an infant were voidable at 
his option ; that is to say, he could, if he wished, repudiate the 
contract during his infancy or within a reasonable time of attain- 
ing his majority. ‘The only exceptions were contracts for goods 
necessary to the infant and contracts for his benefit (e.g., contracts 
of apprenticeship) : these were, and are still, binding upon him. 
This common law rule has been altered in some important 
respects by statute, so that now contracts entered into by infants 
are—(1) Void; or (2) Binding ; or (3) Binding unless repudiated ; 
or (4) Not binding on the infant but enforceable by him. 


Void Contracts. 


By Section 1 of the Infants’ Relief Act, 1874, it is enacted 
that— 

‘* All contracts, whether by specialty or by simple contract, hence- 
forth entered into by infants for the repayment of money lent or to be 
lent, or for goods supplied or to be supplied (other than contracts for 
necessaries), and all accounts stated with infants, shall be absolutely 
void: Provided always that this enactment shall not invalidate 
any contract into which an infant may, by any existing or future 
statute, or by the rules of common law or equity, enter, except 
such as now by law are voidable.”’ 


Any contracts, therefore, entered into by an infant (a) for 
goods supplied or to be supplied (other than necessaries), (b) for the 
repayment of a loan of money, and (c) those implied in accounts 
stated (i.e., agreed balances of money due), are absolutely void. 


In The Nottingham Permanent Benefit Building Society v. 
Thurstan (1903), an infant married woman joined the Society 
in accordance with its rules, and borrowed money, secured 
by a mortgage, to enable her to build a house. After the 
house had been completed she repudiated the mortgage. It was 
held that. the advance on mortgage was a loan and therefore 
irrecoverable under Section 1 of the Infants’ Relief Act, but as the 
Society had paid part of the money to the vendor of the land at 
the request of the infant, the Society had a lien on the property 
for the money so paid. 


A loan to an infant, even though expressly made to enable him 
to purchase necessaries, is not recoverable ; but where he actually 
uses the money borrowed to satisfy a liability by which he is 
bound, the lender will be subrogated to the rights of the person 
who has been paid, but only to the extent to which the money 
has been so utilized. 
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Further, if an infant obtains a loan of money by fraudulently 
stating that he is of full age, he cannot be sued for damages in 
tort for his fraud, for this would be an indirect way of enforcing 
the contract, and of thus stultifying the provisions of the Act. 


LEsuig v. SHern (1914). 
, An infant, by a fraudulent misrepresentation that he was of 
full age, induced the plaintiffs to lend him money. 


It*was held that the contract was void, that the infant was not 
liable to repay either as damages for fraud or as money had and 
received, and that there was no equitable obligation to repay 
resulting from the fraud. 


He can, however, be made to restore the actual thing or things 
which he ,has obtained through his deceit, if they can still be 
traced in his possession. 


Fraudulent misrepresentation as to age by an infant will 
operate against him in certain cases. If, by misrepresenting 
himself to be of full age he has obtained money from a trustee 
and given’a release, the release is good, and he cannot compel the 
trustee to make payment a second time. 


. An infant is liable in respect of torts committed by him 

except where, as in the case cited, the tort is really no more than 
a breach of a contract, which is void under the Infants’ Relief 
Act, for in such a case to sue him in tort would be an indirect 
way ef making him liable for the breach of contract. 


In Ballett v. Mingay (1943), where wireless apparatus was 
loaned to an infant at a weekly rent and he parted with possession 
of it, he was held liable in tort for detinue, because the terms of 
the bailment did not entitle him to part with possession, and his 
parting with possession to a third party was independent of the 
contract. 7 

"It is provided by Section 2 of the Infants’ Relief Act that, 
if a contract, rendered void by Section 1, is ratified by an infant 
after attaining full age, the ratification does not bind him even 
though there has been fresh consideration for it. This section is 
confirmed by the Betting and Loans (Infants) Act, 1892, which 
makes void absolutely as against all persons whomsoever any 
agreement, made after attaining full age, to pay money in satis- 
faction of a loan made to an infant, and declares that any instru- 
ment given in consideration of such an agreement is also void 
absolutely. The Act applies even where the purported ratifica- 
tion is founded upon new consideration. 

In In re Soltykoff (1891) it was held that an infant cannot 
be sued upon a bill of exchange even if it has been given in 
consideration of necessaries. 
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Binding Contracts. 


Two kinds of contract must be considered here: contracts 
for necessaries and other contracts for the infant’s benefit. Con- 
tracts of the latter kind are really contracts for necessaries in a 
broader sense. 


Even at Common Law an infant was liable on a contract for 
necessaries. Section 1 of the Infants’ Relief Act, 1874, 4s we 
have seen, expressly excepted contracts for necessaries from the 
contracts which it made absolutely void. Therefore after that _ 
Act these contracts were still binding. But Section 2 of ‘the 
Sale of Goods Act, 1893, provided that : 


** Where necessaries are sold and delivered to an infant.......... 
he must pay a reasonable price therefor.” 


Although the infant is bound by a contract for necessaries, 
he is not necessarily bound to pay the actual price demanded, 
but only such price as the Court may consider a reasonable price. 


The present legal position with regard to infants contracts 
for necessaries is therefore as follows :— 


(1) If the goods are actually delivered to the infant, he is 
under an obligation imposed by law to pay a reasonable 
price for them, no matter what price he agreed to pay. 


(2) If they are not yet delivered the Sale of Goods Act does 
not apply and therefore, as the infant is liable at 
Common Law and under the Infants’ Relief Act, on his 
contract, he can be sued if he refuses to take delivery. 


The question now arises: “‘ What are necessaries ?”’ Section 2 
of the Sale of Goods Act, 1893, enacts that: 
“ “ Necessaries ’ in this section mean goods suitable to the con- 
dition in life of such infant.............66 Paasvevecsvovecscusdegneineiinbebes becccseae 

and to his actual requirements at the time of the sale and | 

delivery.”’ 

It might be held that ten suits of clothes are necessaries for one 
infant, whereas three suits might not be deemed necessary for 
another. ‘The whole question turns upon the infant’s status in life. 
For instance, a motor cycle may be a necessary for an infant 
commercial traveller, whereas it would generally be regarded as 
a luxury for a clerk or for a bricklayer. 


Not only must the goods supplied be such as are suitable to 
the infant’s status, they must also be actually necessary ; that 
is to say, the infant must not already have an adequate supply 
of those particular goods, for if he is already adequately 
supplied the vendor of the goods will not be able to recover 
anything even if he was unaware that the infant was already 
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sufficiently supplied. The goods supplied must be necessaries at 
. the time of delivery and not merely at the time when they are 
sold to the infant. Hence, an alteration in the condition of the 
infant between the date when the contract is made and when 
the goods are delivered, may prevent the tradesman from holding 
the infant liable on the contract. Thus, if an infant orders a 
suit of clothes this may be a necessary ; but if later, before the 
suit is delivered, he obtains two other new suits he may be able 
to plead" successfully that he is sufficiently well supplied. The 
infant will then not be liable to the tailor because the suit is 
no longer a necessary. 


In Nash v. Inman (1908), the plaintiff, a tailor, in the course 
of three months, supplied the defendant, a Cambridge under- 
graduate of good family, with clothes to the value of £122 19s. 6d., 
including eleven fancy waistcoats. On the plaintiff's suing the 
infant for the price of the clothes, the father proved that he was 
at the time amply supplied according to his position in life. 
Held that there was no evidence to go to the jury that the goods 
were necessaries. 


It should be noted that the onus is on the person suing the 
infant to prove that the goods are necessaries and that the infant 
has not a sufficient supply at the time of delivery. 


In addition to being liable for necessaries supplied to himself, 
an infant is liable for necessaries supplied to his wife and children. 


In‘regard to contracts for the infant’s benefit, it has recently 
been implied that the only type of contract which is binding 
because it is for the infant’s benefit is a contract for service or 
apprenticeship, or one analogous thereto—Mercantile Union 
Guarantee Corporation, Lid. v. Ball (1937). 


Rosperts v. Gray (1913). 


Gray, a young billiards professional, agreed with John Roberts, 
another professional, to go upon a joint tour. The contract was 
for Gray’s benefit, as he would gain in experience and prestige 
by his association with the more famous player: it was, there- 
fore, in effect, a contract for his instruction. . 


It was held that Roberts could recover damages from Gra 
¢ for the latter’s refusal to perform the contract. 


The Court will hold an infant bound by any contract which, 
taken as a whole is for the benefit of the infant. The chief 
examples of such contracts are those of apprenticeship and ser- 
vice. The mere fact that certain provisions of the contract are 
onerous from the point of view of the infant will not prevent 
the Court from enforcing the contract. 

In Shears v. Mendeloff (1914), it was decided that an infant, 
a professional boxer, who appointed a manager, to be paid on 
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a commission basis, was not bound by the contract, as it was a 
trading contract and not a contract for the infant’s benefit. 


DoyLE v. WuiTE Crry Stapium (1935). 


D, who was an infant, obtained a licence from the British 
Boxing Board of Control which entitled him to box, subject to 
the rules of the Board. D agreed to box for a promoter who 
before the fight paid the prize money of £3,000 to the Board. 
One of the rules of the Board gave the Board power to stop 
payment of the money if the boxer should be disqualified. D 
was disqualified and the Board refused to pay the money to him. 


In an action by D against the Board it was held that D 
could not recover the £3,000. D was bound by the agreement 
since, taken as a whole, it was for his benefit. 

In the event of a breach of a contract of apprenticeship, the 
master, owing to his quasi-parental position, cannot sue the 
apprentice until the latter has attained his majority, but he can 
sue the parent or guardian, if a party to the apprenticeship 
agreement. An undertaking by the infant to pay a reasonable 
premium on attaining majority is also enforceable. An infant 
will be bound by a restrictive covenant not to compete when his 
apprenticeship has expired. The covenant, however, must be a 
reasonable one or the infant will not be bound thereby. 


: Bromury v. Smrrn (1909). 


A, a baker, employed B, an infant, for the manufacture and 
delivery of bread. B agreed, in consideration of the employment, 
not to engage in a competing business within three years of leav- 
ing A’s employment. B repudiated this agreement on the plea 
of infancy. 


It was held that the contract as a whole was for his benefit 
and that the invalid portions, namely, the unlawful restraint, 
could be severed from the valid portions which bound B. 


All the terms of the contract, and all the circumstances, must 
be taken into consideration in considering whether a contract is 


for the infant’s benefit.—Olsen and Another v. The Gravesend 
Aviation Co. (1936). 


Contracts Binding unless Repudiated. 


We must now consider contracts which are binding on the 
infant unless repudiated by him, generally referred to as voidable 
contracts. ‘These are contracts of a continuing nature, i.e., con- 
tracts by which the infant obtains property of a permanent, or 
continuing, kind, in respect of which he undertakes obligations, 
or other contracts which involve continuing rights and duties ; 
examples are contracts of tenancy, partnership, shareholding. 
They are binding on the infant unless repudiated by him before, 
or within a reasonable time of, his attaining his majority. 


The infant is not bound to carry out his side of the contract, 


« 
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but he can compel the other party to do so unless he repudiates the 
contract. For example, if an infant takes a lease of a house or 
becomes a member of a company, these contracts will continue 
to have a valid operation until the infant exercises his rights of 
renunciation ; but if he fails to disaffirm them in due time, i.e., 
before. or within a reasonable period after attaining his majority, 
or if he accepts benefits under such a contract after coming of 
age, his right to do so will be lost and the contract will bind 
him irrevocably ab initio. 


In Goode v. Harrison (1821), an infant entered into partner- 
ship with X, and acted as a partner until shortly before he came 
of age, and then, though ceasing so to act, did nothing to dis- 
affirm the relation. Held that the infant was liable on debts 
which accrued after he came of age to persons who supplied X 
with goods.. Here the infant held himself out as a partner and 
so contracted a continuing obligation, which remained valid 
unless and until it was duly disaffirmed. 


In Dawes v. Beynon-Harris (1931), the plaintiff claimed from 
the defendant rent for three quarterly Periods ended Christmas, 
1930, of a flat held under a lease dated Ist November, 1927. 
The defendant pleaded that, at the date of executing the lease, 
he was an infant, being at that time within a fortnight of attain- 
ing his majority. The rent sued for had all accrued since the 
defendant had attained his majority, and he had paid rent on 
several occasions since that date. Held that the defendant was 
liable: The lease granted to the defendant was voidable, not 
void, and was, therefore, binding on him unless repudiated before 
or within a reasonable time of his attaining his majority. As 
the lease had not been repudiated within that period, and as the 
defendant had also paid rent on several occasions since attaining 
his majority, he was liable on its covenants and was, consequently, 
bound to pay the rent. 


If an infant dies during infancy, or after having attained full 
age, without disaffirming, his personal representatives may re- 
pudiate on behalf of his estate a contract which he could himself 
have avoided. 


Contracts not Binding but Enforceable by the Infant. 


The remaining contracts come under this head. At Common 
Law all contracts, except (a) contracts for the infant’s benefit, 
including contracts for necessaries and (b) the contracts of the 
“ continuing ” kind described above, were void unless the infant 
affirmed them when he came of age. We have seen how threo 
particular contracts out of this group were made void by Section 1 
of the Infants’ Relief Act, so that there remain only a few con- 
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tracts of this group. However, the infant can no longer make 
himself liable on them by a subsequent ratification, for Section 2 
of the Infants’ Relief Act provides that no action may be brought 
on any ratification made by a person when he attains his majority 
in respect of a promise made during infancy. But this does not 
prevent the infant from enforcing these contracts—though unable 
to make himself liable the infant can hold the other party liable. 


A promise to marry is a contract of this kind. 


Of course, an entirely new contract can be entered into— 
the one-time infant now being of age and having full capacity. 
But if it is really no more than a ratification of the old contract, 
even though expressed by the parties to be a new one, then the 
Court will not enforce it against the one-time infant. 


eo 


Infant cannot bind Parent or Guardian. 

In the absence of authority, express or implied, an infant is 
not capable of binding his parent or guardian, even for necessaries. 
Such authority may, however, be implied. 


Money Paid by Infants. 

_ As a general rule, an infant can recover money paid by him 
under a contract which he has repudiated in the proper manner 
only if there‘has been a fotal failure of consideration. Hence, if 
it can be shown that the infant has obtained some ‘‘ advantage ” 
from the contract, the Court will not allow him to recover. 


VALENTINI v. CANALI (1889). 


» An infant agreed to take from A a restaurant, and agreed to 
pay £102 for fixtures and furniture. He paid £68 in cash and gave 
a promissory note for the balance. On coming of age he sought to 
repudiate the contract, to recover his £68, and to have the promis- 
sory note cancelled. 


It was held that the contract must be set aside and the note 
cancelled, but that the money paid was not recoverable, as the 
infant had benefited by the use of the fittings and furniture. 


A similar decision was reached in Steinberg v. Scala (Leeds) 
Ltd. (1923), in which the plaintiff, an infant, had applied for and 
been allotted 500 shares in the defendant company. The plaintiff 
paid 10s. in respect of each share and, being unable to pay the 
balance due, brought an action claiming (1) rectification of the 
share register by having her name removed therefrom, and (2) 
return of money paid. On appeal, the Court made an order for 
rectification of the register, but refused to order the return of the 
money paid. The grounds of the decision were that this was 
not a contract for necessaries, and therefore the infant could 
repudiate the contract, but as the shares had been of some value 
there had not been a total failure of consideration, and the money 
paid ought not to be repaid. 
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Unless there has been a total failure of consideration, an infant 
cannot recover any money paid or goods delivered by him in 
respect of a void contract—Pearce v. Brain (1929). In this case, 
A, an infant, exchanged his motor-cycle and side-car for a motor- 
car belonging to B. After the car had been driven for a short 
distance, it broke down owing to a defective back axle. A sued 
for the return of his motor-cycle and side-car. Jt was held that 
a contract for the exchange of chattels entered into by an infant 
is a contract for the supply of goods and (if not for necessaries) 
is absolutely void; that the motor-car was not a “ necessary,” 
and that the contract was, therefore, void. But, as there had 
not been a total failure of consideration, A having had some 
benefit from the use of the car, he could not recover his motor- 
cycle and, side-car. 

The infancy of one party to a contract does not affect the 
other party’s liability, the plea of infancy being a privilege 
personal to the infant, so that although an infant may avoid a 
contract, he can, nevertheless, hold liable and, if necessary, sue 
the other party to the contract. But, as specific performance 
would not be granted against the infant, the latter cannot himself 
sue for specific performance. 


CORPORATIONS ¢ 

A corporation is a legal entity which enjoys a distinctive 
name and perpetual succession. It may be either a corporation 
sole, having only one member, as for instance the vicar of a parish ; 
or it may be a corporation aggregate, composed of two or more 
members. A corporation of the latter type may exist by pre-' 
scription, or may be created by Act of Parliament, or by a Charter 
of Incorporation, or by Letters Patent granted by the Crown, 
or by registration under one or other of a series of statutes known 
as the Companies Acts. 

A corporation is an artificial person and its capacity to 
contract depends upon how it was created. A Common Law 
corporation is one created by Royal Charter and its capacity to 
contract is unlimited—although if it contracts with regard to 
matters which it is forbidden by its charter to deal with it is 

*liable to forfeit its charter—Baroness Wenlock v. River. Dee Co. 
(1888). Unlimited also is the contractual capacity of a corpora- 
tion by prescription, i.e., one which has existed beyond the 
memory of man and in the case of which a lost grant or charter 
from the Crown is presumed, e.g., the City of London. Other 
corporations have only such power to contract as is given them 
by the creating instrument—the statute in the case of corporations 
created by Act of Parliament, the memorandum of association 
in the case of companies registered under the Companies Acts. In 
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addition, powers are sometimes implied from the nature of the 
corporation’s business. For example, all corporations haveimplied 
powers to compromise disputes, and trading corporations may 
borrow money or may give bonuses to their employees. 

Except in the case of a Common Law Corporation, any exercise 
of powers in excess of those laid down in the creating instrument 
is ultra vires and void. 


ASHBURY RatLway CARRIAGE Co. v. Rice (1878). 


The memorandum of association gave the company power to 
make and sell railway carriages. The directors purchased a 
railway concession in Belgium and the company purported. to 
ratify the transaction. 


It was held that the purchase was bad, and that the article 
purporting to extend the objects and purposes of the company 

was wholly inoperative. 

The real question was as to the competency and power of 
the company to make the contract. Lorp Carrns said: “If 
every shareholder . . . had said ‘that is a contract which we 
desire to make, which we authorize the directors to make, to 
which we sanction the placing the seal of the company,” it would 
be void. The company would thereby, by unanimous consent, 
have been attempting to do the very thing which by the Act 
they were prohibited from doing.” ? 

When Contracts under Seal are necessary.—The question of 
the capacity of a corporation to contract is quite distinct from 
the question of the form its contracts must take. A corporation 
is required by Common Law to make its contracts under seal, 
but there are now so many exceptions to this general rule that 
they are more important than the rule itself. 

In the following cases a contract to which a corporation is 
a party is valid and actionable even though the contract is not 
made under seal :— 


(1) IN THe CasE oF ALL CoRPORATIONS :— 


(a2) Contracts of trifling importance, urgent necessity, or frequent 
occurrence. 


(6) Where work is done or services are rendered at the request of 
the corporation provided— 


(i) the work or goods were necessary for the purposes of the‘ 
corporation ; and 


(ii) the corporation has had the benefit of them. 
(2) In THE Case oF TRADING CoRPORATIONS :-— 


(c) Contracts entered into for the furtherance of the objects for 
which the corporation was incorporated. 


As regards companies regulated by the Companies Act, 1929 :— 


(d) Any contract which if made between private persons would be 
by law required to be in writing, signed by the parties to be 
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charged therewith, may be made on behalf of the company in 
writing signed by any person acting under its authority, express 
or implied. 
(e) Any contract which if made between private persons would by 
law be valid although made by parol only and not reduced into 
: writing, may be made by parol on behalf of the company by 
any person acting under its authority, express or implied. 


(3) IN THE Case or Loca AUTHORITIES :— 


(f) Any contract made in any form in which it would be valid if 
“made by a private individual—Local Government Act, 1933, 

8. 266. 
Any contract made according to this section may be varied or 
discharged in the same manner as it is authorized to be made. 


PrERsoNS OF UnsounD MIND AND DRUNKEN PERSONS 


Where a contract has been made with a lunatic or a drunken 
person, if it can be shown that this person was, at the time of 
making the contract, incapable of realizing what he was doing, 
and that the other party was aware of this fact, the contract is 
voidable 4t the option of the lunatic or drunken person, but not 
at the option of the other party. The same rule applies where 
one of the parties is suffering from senile degeneration of a degree 
that renders him incapable of understanding what he is doing.— 
Manches v. Trimborn (1946). Such persons must, however, 
pay a reasonable price for such necessaries as may be supplied 
to them, Sale of Goods Act, 1893, s. 2. If the lunatic or drunken 
person was, in fact, able to look after himself when making the 
agreement, or-if the other party was unaware of the incapacity, 
then the contract will be binding on the lunatic or drunken 
person. 


IMPERIAL Loan Co. v. Stone (1892). 


A had signed a promissory note as surety, and he was sued 
. thereon by plaintiffs. In defence he stated that at the time he 
signed the note he was of unsound mind, to the plaintiffs’ 
knowledge, so as to be incapable of understanding the nature of 
the transaction. The jury found that the alleged unsoundness 
of mind was in fact thé case, but were unable to agree as to 
whether the plaintifis knew of the defendant’s insanity at the 
time of the contract. The question then arose as to whether it 
was necessary for the defendant to show that the plaintiffs knew 

of the state of his mind at the time. 

It was held that where a defendant seeks to escape fair and 
reasonable contractual liabilities on the ground of his insanity, 
he must prove, not only that he was insane at the time of 
making the contract, but also that the other party to the con- 
tract knew of this fact. 


A lunatic, even though he has been so found by inquisition, 
is not incapable of contracting during a lucid interval. The 
validity of the contract depends upon whether the other party 


s 
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knew of the condition of mind of the insane person—Hall v. 
Warren (1804). 


But, so long as the inquisition has not been superseded, a 
lunatic cannot even during a lucid interval execute a valid deed 
disposing of his property—Re Walker (1905). 


It is open to a person who enters into a contract while in a 
state of intoxication to avoid the contract ; but once it is ratified 
or confirmed by him, it is binding—Matthews v. Baxter (1873). 


ALIENS 


There is no difference in capacity to contract between British 

subjects and aliens, except that aliens may not acquire any 
property in a British ship. 
_ An alien enemy, unless here by the licence or under the pro- 
tection of the Crown, is incapable of contracting, and he has no 
power to sue or to exercise rights in relation to property while 
his enemy status exists, but if he is sued he has all the rights 
that a British subject possesses for the purpose of defending 
himself, including a right of appeal. : 

In its natural meaning, the term “alien enemy ”’ indicates 
a subject of a State with which this country is at war; but in 
considering the enforcement of civil rights, the test is not nation- 
ality, but residence or place of business. Hence, if a person is 
voluntarily resident in or is carrying on business in an enemy 
country, then he is an alien enemy even though he be a British 
subject or the subject of a neutral State; and conversely, the 
subject of a State at war with this country who is permitted to 
reside in England is not debarred from legal proceedings, so an 
alien enemy who is resident and is carrying on business here or 
in a foreign neutral country is not debarred from suing—Porter 
v. Freudenberg (1915). 


It was decided in Hugh Stevenson and Sons v. Aktien-Gesell- 
schaft fir Cartonnagen- Industrie (1918) that a partnership between 
an Englishman and an alien is dissolved on the outbreak of war 
between this country and the country of which the alien is a 
national; but, if the alien partner’s share of capital continues: 
to be used by the English partner in carrying on the business, 
the alien is not debarred from his rights to such portion of the 
profits as is attributable thereto, or to five per cent. interest on 
the share in lieu thereof, as set out in Section 42 of the Part- 
nership Act, although he cannot sue for it until after the 
conclusion of peace. 


Foreign sovereigns and states may. enter into contracts with 
British subjects, but they cannot be sued on such contracts 
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unless they submit themselves voluntarily to the jurisdiction of 
the English Court. Under the Diplomatic Privileges Act, 1708, 
the same immunity applies to ambassadors and their suites. 


CONVIOTS AND BANKRUPTS 


Convicts are incapable of suing in an action or of making 
a contract except when at large on licence. By “convict” is 
meant a person upon whom sentence of death or of penal servitude 
has been pronounced. The incapacity ceases on pardon or on 
release of the convict. 


When a person has been adjudicated bankrupt, his rights of 
action upon contracts entered into before adjudication cease, and 
vest in his trustee in bankruptcy; but contracts of a personal 
nature aré rendered voidable by either party on the bankruptcy of 
one of them. No action on contract can be brought against 
the bankrupt, a creditor’s sole remedy being to prove in the 
bankruptcy for the amount of his debt. The bankrupt still 
retains ajl his powers of entering into a contract, but must 
not conceal the fact of his bankruptcy by trading under a 
different name. It is a criminal offence for any undischarged 
bankrupt to obtain credit to the extent of £10 or over with- 
out first disclosing his bankruptcy. . 


MISCELLANEOUS 


Barristers cannot sue for their fees, but solicitors may; and 
under the Medical Act, 1886, Fellows of the Royal College of 
Physicians are prohibited from bringing an action to recover their 
fees ; but a physician or surgeon who is not a Fellow of the College 
may do so. 


LEGALITY AND POSSIBILITY 
To be valid, Contracts must be legal. 


Illegal contracts, namely those which are unlawful in respect 
of the promise, consideration, or subject-matter, are void. In 
addition, certain contracts, though not actually unlawful, are 
void, usually because they are made so by statute or because they 
‘are contrary to public policy. 

It is a maxim of law that “ Omnia rite esse acta praesumun- 
tur”? (everything is presumed to have been carried out legally), 
and if the invalidity of a contract is merely doubtful, the 
Court will pronounce in favour of its validity ; but if the contract 
is clearly illegal, the Court will refuse to enforce it. In Scott v. 
Brown (1892), the Court expressed the view that, ‘“‘ No Court 
ought to enforce an illegal contract, or allow itself to be made 
’ the instrument of enforcing obligations alleged to arise out of 
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a contract or transaction which is illegal, if the illegality is brought 
to the notice of the Court, and if the person invoking the aid of 
the Court is himself implicated in the illegality.” 

This is so even if the parties to the agreement did not know that 
the contract was unlawful at the time it was entered into. If 
an agreement contains an illegal stipulation which is severable, 
such stipulation may be separated from that which is legal, and 
the legal portion enforeed—Pickering v. Ilfracombe Railway Co. 
(1868). In this case, the Court said, ‘‘ The common law is like 
a nursing father which makes void only that which is bad and 
retains what is good.’ Where a contract is partly legal and 
partly illegal, it will be void if the two parts are not severable. 

Illegal contracts are not necessarily criminal, although all 
contracts to commit crimes are of course illegal. But by Common 
Law and Statute there are certain types of agreement which 
the law will not recognize and, though no criminal liability 
attaches to the parties, such agreements cannot constitute 
contracts. 


Among the contracts which are void on account of illegality 
are— 
(1) Contracts involving trading with the enemy. 
(2) Agreements to impede justice or to defraud the revenue. 
(3) Agreements for the sale of public offices or public honours. 
(4) Agreements to commit a crime or civil wrong. 
) Marriage brokage contracts ; i.e., contracts to arrange a 
marriage. 
) Compounding a crime. 
) Contracts for an immoral purpose. 
) Contracts in general restraint of marriage. 
) Contracts in undue restraint of trade. 
(10) Contracts involving maintenance and champerty. 
(11) Contracts to assist the King’s enemies. 
(12) Contracts made void by Act of Parliament. 


(6 
(7 
(8 
(9 


Maintenance, Champerty and Compounding. 


MAINTENANCE is the provision of financial assistance to con- 
test legal proceedings in which one has no personal interest, whether 
as plaintiff or defendant. The agreement, however, will not be 
illegal :— ; 

(i) where the person maintaining and the party assisted have a 
common “interest, e.g., co-owners of property, landlord and 
tenant; or 

(iil) where they are near relatives ; or 

(iti) where they are master and servant; or 

(iv) where the person maintaining is actuated by motives of charity, 
1.e., by a desire to assist a poor man to obtain justice which 
would otherwise be beyond his reach. : 


‘ 
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CHAMPERTY occurs when one person financially assists another 
in legal proceedings on condition that he will receive, as his reward, 
a share of the proceeds of the suit. But the grounds of justifi- 
cation for maintenance are no excuse for champerty. 


COMPOUNDING a crime is agreeing, in return for payment, 
not to prosecute the criminal. 


Contracts opposed to Public Policy. 


At the present time contracts are not readily declared void as 
being contrary to public policy, judges showing great disinclina- 
tion to decide adversely upon a question which gives so much 
scope for their discretion. As already stated, where there is a 
doubt as to the validity of a contract, the Court will always decide 
in favour’ of validity. 

If, however, the contract is such that it is injurious to or 
contrary to the public interest, being more inconvenient or 
detrimental to the community as a whole than advantageous 
to the individual, it will be declared contrary to public policy 
and void. Such contracts include— 


(1) Agreements to trade with alien enemies, without a licence 
from the Crown. : 

(2) Contracts in undue restraint of trade. 

(3) Contracts for an immoral purpose. 

(4) Contracts in general restraint of marriage; and 

(5) Contracts which stipulate for the payment of penalties (J). 


In Foster v. Driscoll (1929) a contract to smuggle whisky into 
the United States was held to be void as being contrary to public 
policy, the contract having as its object the commission of a 
criminal offence in a foreign and friendly country. 


In Siveyer v. Allison (1935) it was held that a promise to 
marry, given by a person already married, was contrary to public 
policy and void and therefore an action for breach would not 
lie; but in Fender v. Mildmay (1937) such a promise was held 
to be valid, where the person giving it had obtained a decree nist 
and would therefore be able in fact to carry out his promise on 
the decree being made absolute. 


Contracts in Restraint of Trade. 


The principles which apply generally in determining the 

validity or invalidity of a contract in restraint of trade are :— 

(a) The contract is deemed to be invalid until its reasonable- 
ness is established ; 

(1) See post, p. 115. 


-_ 
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(6) The restraint must be reasonable as between the parties 
concerned, regard being had to their relative positions 
and to the circumstances generally ; 


(c) The restraint must be not unreasonable in the interests of 
the public. : 


The question of reasonableness is for the judge, and the dura- 
tion and area of restraint will be considered on the merits of each 
particular case—H. Underwood & Son v. Barker (1899). 


The mere fact that a contract is in “‘ general restraint”’ (i.e., 
extending throughout the kingdom or some wider area) and not 
in “ partial restraint ” (i.e., extending throughout some smaller 
defined area) is not in itself sufficient to prevent it from being 
upheld. ‘The generality of time and space, however, must always 
be a most important factor in considering whether such a contract 


is a reasonable one. 


NoRDENFELT v. MAxim-NORDENFELT GUN AND 
AMMUNITION Co. (1894). 
A patentee and manufacturer of guns, on selling his business 
and patents, agreed not to engage in making guns and ammuni- 


tion for war purposes in any part of the world for a period of 
twenty-five years. 


It was held that the agreement was not in undue restraint of 
trade. The fact that it was “‘ general,’’ in this case world-wide, 
in its scope, did not make it invalid provided it was reasonable 
from the point of view of the parties themselves and the public. 


The same principle was upheld in Vancouver Malt Co., Lid. v. 
Vancouver Breweries, Lid. (1934), where it was said that for a 
world-wide, restraint to be upheld it must be shown ’that it is 
essential for its effectiveness that it should be world-wide. 


But the restraint must not be wider than is necessary for 
the adequate protection of the plaintiff. 


In Pellew v. Ivey (1933) the plaintiff alleged that in October, 
1932, the defendant began business in Bodmin as a hairdresser 
and. tobacconist in breach of an agreement in writing dated 4th 
October, 1913, entered into between the plaintiff and the defen- 
dant by which the defendant agreed to sell and the plaintiff to 
purchase for £300 the tenancy of the defendant’s premises in 
Fore Street, Bodmin, and the goodwill of the business of a hair- 
dresser and tobacconist carried on by him at those premises ; 
and that by the agreement it was provided that the defendant 
should not carry on or conduct, or be directly or indirectly con- 
cerned, interested or employed in any capacity in a similar 
_ business within the borough of Bodmin, 
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It was held that the restriction, inasmuch as it prevented the 
defendant for all his life from carrying on or being concerned in 
a hairdresser’s or tobacconist’s business in Bodmin, was invalid, 
since it went beyond what was necessary to give adequate pro- 
tection to the plaintiff. 


In D. Bates & Co. v. Dale (1937), a covenant not to engage in 
the business of accountancy for fifteen years within a fifteen-mile 
radius af the employer’s business was held to be unenforceable, 


All restraints are prima facie illegal, and the onus of estab- 
lishing reasonableness is on the party seeking to enforce the 
agreement. Once this is established, the onus of proving that 
the restraint is contrary to public policy lies on the party seeking 
to avoid the agreement. 


When considering a contract in restraint of trade a distinction 
must be drawn between a restraint imposed on an employee by 
an employer and other restraints. 


A restraint imposed on an employee is viewed much more 
critically than any other. The same test of reasonableness is 
applied, but, in view of the peculiarly strong bargaining power 
which an employer has as against his employee, what might be 
held as a reasonable restraint imposed, say, by the buyer of a 
business upon the vendor, may be held unreasonable if imposed 
by an employer on an employee. 


Thus an employer who imposes a restraint upon his em- 
ployees by making them covenant not to enter the service of a 
rival within a stated number of years, must satisfy the Court 
that the restraint is reasonable, and no wider than is necessary, to 
protect his lawful interests. But.an employer is not entitled 
to claim property in the skill of an employee. 

From the leading case of Morris v. Saxelby (1916) the position 
as regards covenants between employee and employer can be said 
to be governed by the following rules :— 


(1) A covenant will not be upheld if it is directed merely to 
the prevention of competition, or against the use of the personal 
skill and knowledge acquired by the employee in his employer’s 
business. 

(2) The only case where a covenant to restrain competition 
or the use of personal skill and knowledge will be upheld, is 
where the employer has some proprietary right in the-nature of 
trade connection, or in the nature of trade secrets, for the pro- 
tection of which such restraint is reasonably necessary. 


Consequently a covenant in restraint of trade will be void if, 
while seeking to protect the employer’s business, it forbids the 
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solicitation of persons who might become customers after the 
employee’s service has determined. 


In Vincents of Reading v. Fogden (1982), the defendant entered 
the employment of the plaintiffs, and, by clause 5 of his agree- 
ment of service, agreed that he ‘“‘ should not for a period of three 
years from the termination of this agreement carry on or be 
engaged or concerned in the business of an automobile dealer or 
agent within fifteen miles of Station Square, Reading.” The 
defendant left the plaintiffs’ employment and about three months 
afterwards entered the service of another motor-car company 
having a business of substantially the same character as that of 
the plaintiffs. The defendant’s new employment was admittedly 
within fifteen miles of Station Square, Reading. The defendant 


pleaded that the clause was void as being in restraint of trade. © 


It was held that the clause was void. The two relevant 
principles were: (a) a person seeking to enforce such an agree- 
ment must show that it goes no further than is reasonably 
necessary for the protection of the business ; and (6) an‘employer 
must not take from an employee a covenant which protects the 
employer, after the employment has ceased, from the competition 
of his former servant. The clause was not reasonably necessary 
for the protection of the plaintiffs’ business, and its purpose 
was merely to protect the employers against their servant’s 
competition. It was, therefore, void. 


If, where there is a restraint, the employer wrongfully dismisses 
the employee, the employee can disregard the restraint. It has 
been held that the winding up of a company, which puts an end 
to the agreement for service, amounts to unlawful dismissal of 
its servants, and thereby releases them from any’ restrictive 
covenant entered into by them. 


A covenant in restraint of trade is assignable as part of the 
goodwill of a business, and is almost always included therein. 
The assignee of the covenant can obtain protection by enforcing 
the covenant against the employee or original vendor. 


Agreements in restraint of trade are not confined to the differ-. 


ent sets of circumstances outlined above. They may occur in 
contracts between merchants as to the conditions under which 
they shall carry on their trade. For instance, an agreement 
between merchants preventing the sale of goods to any but 
themselves has been held to be illegal and void—Gunmakers’ 
Co. v. Fell (1742). ) 


A “price-maintenance ’’ agreement will not be enforced if it is 
unreasonable as between the parties or injurious to the public, 


\ 
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but such an agreement is not, in itself, in undue restraint of 
trade. | 


Extiman, Son & Co. v. Carrtneton, Sons & Co., Lrp. 
(1901). 

An article had been supplied to the defendants, who under- 
took (a) not to sell it below a fixed price, and (6) to obtain a 
similar undertaking from any dealers to whom they might sell the 
article. The latter part of the agreement was broken, and the 


defendants pleaded that the contract was in undue restraint of 
trade. 


It was held that an action lay against the defendants, as the 
contract was not in undue restraint of trade. 


A covenant in restraint of trade must be made upon a good 
and adequate consideration as otherwise it is clearly unreasonable, 
This applies whether the document is under seal or not, the 
question of reasonableness being unaffected by the form of the 
contract. 


Where the terms of a restrictive covenant are partly illegal 
the Court may enforce the valid portion only, but only if the 
good and the bad portions are clearly distinct and severable— 
Attwood v. Lamont (1920). The Court will, moreover, usually 
decline to sever the good from the bad except where the latter 
is a trivial portion of the whole contract—Mason v. Provident 
Clothing and Supply Co. Lid. (1913). 


A contract cannot be severed unless the parts which it is 
sought to sever are independent of one another and unless the 
severance can be effected without affecting the signification of 
the part intended to be retained. Thus, when the seller of a 
business covenants not to compete with the purchaser, the 
covenant may consist of two distinct promises, the promise not 
te set up a business of the same nature as the one sold and the 
promise not to set up any other business in the same town. These 
two covenants being independent of each other, the Court may 
sever them, pronouncing the second to be illegal and allowing 
the first to be enforced. 


Contracts Illegal by Statute. 


Many contracts are invalid because they are forbidden by 
various Acts of Parliament. The following are examples :— ; 


By the Truck Acts, 1831, 1887 and 1896, contracts to pay 
workmen in kind (i.e., otherwise than in money), or to compel them 
to trade at certain specified shops, or giving the employer the 
right to make deductions from wages for damage to materials or 
for bad workmanship, are prohibited. 
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In Penman v. Fife Coal Co., Ltd. (1935), it was held that the 
fact that a workman had assented to being paid his wages partly 
in kind was immaterial. 


In consequence of the decision by the House of Lords in 
Pratt v. Cook, Son & Co. (St. Paul’s) Ltd. (1949), upholding 
the plaintiff’s claim for deductions of wages made in respect of 
dinner and tea, and of the probability of its being followed by 
innumerable other actions of a similar nature, the Truck Act, 
1940, was passed to restrain such legal proceedings. 


The Act provides that, where previously the consideration, 
or any part of the consideration, for the hiring of a worker or 
for the performance of any labour by a worker, was the supply, 
or a contract for the supply, of anything, or the demise of any 
premises, and where, in respect of such supply or demise, a 
deduction, under s. 23 of the Truck Act, 1831, could lawfully 
have been made from the wages of the worker if an agreement 
to that effect had been made in writing and signed by him, no 
action or other ‘legal proceedings shall lie for wages earned and 
so deducted prior to the commencement of this Act. | 


Further, no proceedings shall be instituted under s. 9 of the 
Truck Act, 1831, for any penalty in respect of the making of 
such a contract, or in respect of any payment made by an employer 
in execution thereof before the commencement of this Act. 


All such actions and legal proceedings, civil or criminal, 
instituted before the commencement of this Act, shall be dis- 
charged and made void, subject to such order as to costs as the 
Court may think fit to make. 


GAMING AND WAGERING CONTRAOTS. 


A wager or wagering contract is a promise to give something 
upon the ascertainment of an uncertain event in which neither 
party has an interest except that created by the wager, the con- 
sideration for such promise being the promise, by the other party 
to give value should the uncertain event be determined in a 
particular way. A gaming contract is a wagering contract upon 
the result of a game. | 


Kach party must be capable either of winning or losing, and 
there must be some real risk dependent entirely upon the con- 
tract. It was decided, however, in Ironmonger and Co. v. Bradley 
Dyne (1928), that contracts under which vendors or purchasers 
of goods or shares were to receive the differences between agreed 
prices and future market prices, were not gaming contracts unless 
there was a further agreement preventing either the purchaser 
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from claiming delivery or the vendor from claiming acceptance 
of the goods or shares. 


Under the Gaming Act, 1835, all securities given for money 
lost upon a gaming contract (including a horse race) or in repay- 
ment of monty lent for gaming are deemed to be given for an 
illegal consideration. A holder of such a security, e.g., of a cheque 
given in respect of a bet on the result of a horse race, can, there- 
fore, enforce the security, despite its illegal origin, if he can prove 
that he gave value for it and had no knowledge of its illegal 
origin. As between the original parties, however, the security 
is unenforceable on account of its illegality. 


The Gaming Act, 1845, goes further and makes void, and, 
therefore, unenforceable, all contracts by way of gaming or wager- 
ing. It does not, however, make them illegal. Consequently, 
collateral transactions are perfectly valid. Thus, money lent to 
make a bet with can be recovered by the lender. 


The Gaming Act, 1892, goes still further and renders two 
other kinds of contact void :— 


(1) It prevents an action being brought for money paid in 
respect of a gaming contract. Thus, a betting agent 
who pays a bet for his principal cannot recover it from 
his principal under an implied contract, as he could | 
have done under the Act of 1845. 


(2) It makes irrecoverable all money earned by oom of com- 
Mission mn respect of such transactions. ~ 


While therefore, it is not an offence to make a wager, no such 
contract will be enforced by the Courts; and, if the loser does 
not pay, the amount cannot be recovered at law. Buta person 
may recover money that he has paid to a stakeholder if the latter 
has not already paid it away to the winner of the bet.—Smith v. 
Bickmore (1811). 


Although an agent employed to make bets cannot recover 
money from his principal paid in respect of a loss, the operation of 


the Gaming Acts does not disentitle a principal to recover from 


his agent the amount of bets won and received by the agent. As 
CoteripGE, C. J., said in De Mattos v. Benjamin (1894), the 
Gaming Act of 1892 “ does not enable a person who has received 
money on behalf of another to retain it for his own use.’ 


The Act of 1835 does not extend to wagers other than 
those in respect of games or pastimes. Consequently a 
security given in respect of a wager on some question such as the 
height of Tower Bridge is not given for an illegal consideration : 
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it is given for no consideration as the wager itself is void by the 
Act of 1845. A holder of such a security may therefore enforce it 
if he can prove that he gave value for it, even though he may have 
had knowledge of its origin. 


Section 2 of the Gaming Act, 1835, provided that a person who 
had paid moneys against any such securities could recover such 
moneys from the person to whom the securities were first delivered. 
But the Gaming Act, 1922, repealed this provision, and such 
moneys are no longer recoverable. 


Considerable difficulty arises in connection with transactions 
which are collateral to gaming contracts. Money lent for gaming 
purposes in England is not recoverable—Carlton Hail Club, 
Limited v. Laurence (1929). But where such a loan is made in a 
foreign country where gaming is not unlawful, an action for 
recovery will lie in England—Saaby v. Fulton (1909). 


No action will lie on a cheque given in respect of a loan of 
money made in a foreign country where gaming is not unlawful if 
the cheque is payable in England—WMoulis v. Owen (1907). But 
an action will lie on the consideration for such a cheque, that is, 
if the claim is one for money lent—Société des Grands Establisse- 
ments du Touquet Paris-Plage v. Bawmgart (1927). 


Money lent to pay bets already lost is recoverable—In re 
O’Shea (1911). It is not money paid in respect of a contract 
affected by the Gaming Act, 1845. Butifa person pays money, 
at the request of the loser of a bet, to the winner of the bet, 
this money is not recoverable from the loser—IW. oolf v. Freeman 
(1936). 


Money due in respect of a gaming transaction is recoverable 
if it can be proved that a new consideration for the promise to 
pay has been given, e.g., if the loser promises to pay in considera- 
tion of not being declared a defaulter—Hyams v. Stuart King 
(1908). 


Buss v. YELVERTON (1870). 


_ The defendant was heavily indebted to the plaintiff in respect 
of horse-racing transactions. The defendant was threatened 
with being posted as a defaulter at the J ockey Club. He gave 
a bond for his debts in consideration of his not being posted as a 
defaulter. 

It was held that the money due under the bond was recover- 
able, the bond having been given for valuable consideration. 


The Moneylenders Acts, 1900-1927.—The object of these Acts 
is to protect borrowers against extortionate moneylenders. 
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Under the Act of 1900, any borrower who feels aggrieved by 
_ the rate of interest or expenses charged in respect of his loan 
may apply to the Court, and if satisfied that the interest or charges 
are excessive, and that the bargain is ‘ harsh and unconscion- 
able ” or otheywise such that equity would grant relief the Court 
can order the transaction to be re-opened and an account taken 
on the basis of a fair rate of interest and fair charges. In arriving 
at its conclusion, the Court will take into consideration the 
presence or absence of security for the loan, the cost of all necessary 
inquiries, the office expenses of the lender, and the relation in 
which the lender stood to the borrower. 


The Act of 1927 provides that a moneylender must obtain 
from justices in petty sessions, or a police magistrate, a certificate 
authorizing him to apply to Customs and Excise for a license to 

. carry on business. The moneylender must satisfy the Court 
of his good character, and must make application before 31st 
July of each year for a renewal of the certificate, by the produc- 
tion of satjsfactory evidence of continued good character. The 
sending of unsolicited moneylenders’ circulars is prohibited, and ~ 
transactions resulting therefrom are illegal and void. The em- 
ployment of agents or canvassers, and the use of newspaper adver- 
tisements containing more than the particulars all6wed by the 
Act, are prohibited, and transactions resulting therefrom are 
illegal and void. 

Contracts for the repayment of money borrowed from money- 
lenders and securities given therefor are unenforceable unless 
before the transaction the borrower personally signs a written 
memorandum of the contract, and a copy thereof is given to him 
within seven days of the contract. The note or memorandum 
must contain (1) the terms of the contract, (2) the date of the 
loan, (3) the principal, (4) the interest charged showing the rate 
per centum per annum. 


Any provision for the charging of compound interest or the 
payment of penalties upon a default are illegal, but simple 
interest may be charged on overdue payments. The rate of 
interest which may be charged is not expressly restricted, but 
where the rate exceeds forty-eight per cent. per annum the trans- 
action, unless the contrary is proved, is presumed to be “ harsh 
and unconscionable.” If it is less, the party seeking relief has 
the onus of showing that it is “ harsh and unconscionable.” ° 
Upon the bankruptcy of the borrower, the lender may not prove 
or vote for interest at the rate of more than five per cent. per 
annum until all other debts have been paid in full, and detailed 

particulars of the transaction must accompany the affidavit of 
proof of debt. 
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Any agreement which provides that the borrower shall pay : 
the costs or expenses of the negotiations for the loan is illegal, — 
and any money so paid may be recovered. 


At any time during the continuance of the contract a money- 
lender must, on tender by the borrower of the sum ‘of one shilling, 
supply the borrower with a signed statement containing full 
particulars of the date and amount of the loan and interest, 
and payments made thereunder ; and during the continuance of 
any default to supply such particulars after one month from the 
demand, the moneylender cannot enforce his contract. 


The lender’s right of action is barred after the expiration 
of one year from the date on -which the cause of action arose. If 
during this year the borrower gives in writing an acknewledgment 
of his debt and a written undertaking to pay, the right of action 
continues for a further year. This period, however, does not 
run while the lender is insane. If the loan is repayable in a 
number of periodical payments, the cause of action is deemed to 
arise when the last payment falls due. : 


Leeman’s Act.—Under the provisions of the Banking Com- 
panies (Shares) Act, 1867, known as Leeman’s Act, any sale of 
shares in a joint-stock banking company must be evidenced by 
a written contract containing the numbers of the shares sold, 
as recorded in the Company’s Share Register, or it will be void. 
It has been the custom of the London Stock Exchange to dis- 
regard this provision. ; 


Contracts Impossible of Performance. 


Contracts which at the time they are made are legally im- 
possible of performance are void. : 


The meaning of “legal impossibility’ and the law gener 
ally as to the effect of impossibility on a contract is dealt wit 
later (m). 


Where it is impossible to carry out the terms of a contrac 
because the subject matter of the contract has, unknown to eitht 
party, ceased to exist at the time when the contract was mad 
the contract will be void for mistake (7). 


Subsequent impossibility, i.e., impossibility arising after t 
making of the contract, does not, as a general rule, bring abo 


a discharge of the rights and liabilities of the parties, but 
certain exceptional cases it will do so (see post, p. 121). 


(m) See post, p. 121s (n) See post, p. 67. 


: 


- Mistake in Contracts. 
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MISTAKE, MISREPRESENTATION, AND FRAUD 


t In considering the effect of mistake on a contract, two im- 


_ portant points must be borne in mind. First, to have any effect 


_ the mistake must be one of fact and not one of law ; and secondly, 


the mistake must be of such a nature that the parties to the 
contract ave not in agreement, that there is, im other words, no 


- consensus ad idem. 


I 


Mistake of Law. 


No ignorance of or mistake as to general law will affect the 
validity of a contract—the maxim being Ignorantia juris nemi- 
nem excusat {ignorance of the law excuses nobody)—and generally 


_no money that has been paid under such a mistake can be re- 


covered. Money paid under a mistake of law can, however, be 
recovered if it was paid to an officer of the Court, if the mistake 
was induced by the fraud of the payee or if the Court so decrees 
(e.g., in the case of fiduciary relations). But a mistake of law 
which is no more than a mistake as to the existence of a private 
legal right is treated as a mistake, not of law, but of fact; an 
example is a mistake as to who has the legal titlé to certain 


_ property. 


A person who, under a threat of legal proceedings, has either 
paid money to another or credited it as due to him, cannot 
recover such money from that other—Sawyer v. Windsor Brace, 
Ltd. (1942). But this rule will not be followed if it can be 
shown that there has been an absence of good faith on the part 
of the person to whom the money has been paid or credited. 
Thus, in Ward & Co. v. Wallis (1900), B was sued by A for 
work and labour done. By mistake A credited B with a sum 
as paid on account and claimed the balance due, B being aware 
of A’s mistake. £6 thereupon paid the amount claimed and 
obtained a receipt for the whole amount due. Subsequently, on 
discovering the mistake, A brought another action to recover 
the amount credited in error as money had and received to his 


use. It was held that although the receipt had been given 
under compulsion of legal process, B could not rely on it as a 


1, “SE I 


defence, since he had not acted bona fide. 


A mistake as to a person’s private rights of property is looked 
upon as a mistake of fact and not of law. Thus, in Daniell v. 


Sinclair (1880) it was held that where parties to a mortgage had 


settled their account on the basis of compound interest with 
half-yearly rests, on the mistaken assumption that the mortgagee 
D 
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had a right under the mortgage deed to the amount thus arrived 
at, the Court could order the reopening of the account on the 
basis of simple interest. 


In Anglo-Scottish Beet Sugar Corporation, Lid. v. Spalding 
U.D.C (1937), it was held that an agent’s ignorance of a new 
agreement modifying the terms of payment contracted for was a 
mistake of fact entitling his principal to recover overpayments, 
and that the mere fact that. another agent knew of that agree- 
ment was immaterial, so long as he did not know it was being 
acted on. 


Mistake of Fact. 


A mistake of fact, if of such a nature as to destroy the consensus 
of the parties, will render a contract void. The cases.in which the 
mistake is of this nature are few and may be classified under the 
following headings :— 


Mistake by both parties as to— 
(a) The zdentity of the subject-matter. 


RAFFLES v. WICHELHAUS (1864). 


W agreed to buy from RF a cargo of cotton ‘‘ ex-Peerless from 
Bombay.”’ There were twoships named Peerless and both sailed 
from Bombay. W meant the ship which arrived in October, R 
meant the one which arrived in December. 


It was held that the contract was void on the ground of mutual 
mistake. 


(6) The quality of the subject-matter provided this is material, 
ie., it makes the subject-matter substantially different from 
what the parties think they are contracting for—Bell v. Lever 
Bros., Lid. (1932). In this case B was engaged under a contract 
of service with the X Co., Lid. During the period of his service 
and in breach of his contract of employment he engaged in 
secret trading. ‘The consequence of this breach was that the 
X Co., Lid. could have, had it so desired, terminated the engage- 
ment immediately. The X Co., Ltd. was fused with anothe 
company, and B was paid the sum of £30,000 as compensatio 
for terminating the agreement before the due date. Later th 
company discovered that B had been guilty of a breach of hi 
contract of employment and sought to recover the sum of £30,00 
from him. Held that the company could not recover. Th 
mutual mistake of the parties did not destroy the identity o 
the subject-matter, but related only to a quality that was no 
material, 


Some explanation, perhaps, is needed to make this clea 
The agreement terminating Bell’s contract of service was mad 
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by the company in ignorance of the fact that he had been guilty 
of a breach of duty which would have entitled it to terminate 
the service contract summarily. Bell, also, gave no thought to 
the breach at the time the cancellation agreement was entered 
into. Consequently, there was a mutual mistake as to the true 
facts. . 


Although the company could have determined the service 
contract summarily, and would not have entered into the can- 
cellation agreement if it had not been for that mistake, the fact 
remains that Bell’s contract of service was actually still in exist- 
ence, and, consequently, the company, in return for its £30,000, 
obtained what it had bargained for, viz., the cancellation of that 
contract. The service contract, which was the basis of the can- 
cellation agreement, had been unaffected, and the mutual mistake 
related merely to a quality which was immaterial, viz., that that 
contract might, in certain circumstances, have been summarily 
determined. 


(c) The existence of the subject-matter. 


COUTURIER v. Hastie (1856). 


A contract was made for the sale of a cargo of corn which was 
supposed to be on its way to England. As a matter of fact the 
cargo had been destroyed at the date of the sale, but neither party 
was aware of this fact. 


It was held that the contract was void. 


(d) The existence of a state of affairs which forms the basis of 
the contract. 


Coorer v. PHIBBS (1867). 


A agreed to lease certain property to B. It transpired 
. that, although both parties had thought it belonged to A, in 
fact the property belonged to B. 


The contract was void for mutual mistake. 


A further illustration of the same principle occurs in Scott v. 


_ Coulson (1903), where C agreed to buy from S a policy on the 


life of X. At the date of the contract, unknown to either party, 
X was already dead. It was held that the contract was void. 


Mistake by one party only as to— 
(a) The intention of the other party, the mistake being known: 


ito that other. 


SorIven v. Hinpuiey (1913). 


S sold by auction quantities of hemp and tow. By mistake 
H bid for certain bales of tow under the mistaken belief that they 
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contained hemp. The auctioneer accepted the bid although he 
knew that, by reason of the price bid—hemp being much more 
expensive than tow—H had made a mistake. 


It was held that the contract was void and H was not therefore 
compelled to take delivery of and pay for the tow. 


(6) The tdentity of the other, provided the identity enters as 
a material factor into the contract, ie., the mistaken party 
would not have entered into the contract if he had known the 
true identity of the other. ‘ 


Cunpy v. Linpsay (1878). 


A fraudulent person named Blenkarn, by imitating the 
signature of a respectable firm named Blenkiron, sent an order 
for goods, which were duly delivered to him by Lindsay. 
Blenkarn sold the goods to Cundy who acted bona fide. 


It was held that Cundy must return the goods to Lindsay, as, 
although Cundy was an innocent purchaser, he had no title to 
them, the contract between Lindsay and Blenkarn being void. 


GORDON v. STREET (1899). 


Street borrowed money from a person who described himself 
as ‘‘ George James Addison,’’ but who was in fact a money- 
lender named Gordon with a very evil reputation. In an action 
to recover the loan and interest, it was held that Street was 
entitled to repudiate the loan and the agreed terms as to mode 
of repayment and rate of interest, upon return of the principal 
sum with a reasonable interest. Thus, although the purported 
contract was void, an implied contract with reasonable terms was 
substituted for it. 


It is not necessary, for this rule to apply, that one party 
should act fraudulently. 


BouULTON v. JONES (1857). 


Boulton had taken over the business of Brocklehurst, with 
whom Jones had been in the habit of dealing and against whom . 
he had a set-off. Jones sent an order for goods to Brocklehurst. 
Boulton executed the order without notifying Jones of the change 
in the ownership of the business. 


It was held that Jones was not liable to pay for the goods as 
the contract was void. 


The rule applies even though the parties are face to face. 
Thus if A contracts with B because B says he is someone who 
he is not, the contract is void because A’s mistake as to B’ 
‘identity is a material fact. 


LAKE v. StMMons (1927). 


A jeweller allowed B to take jewellery from his shop because 
he relied on B’s statement that he was C, a well-known indi- 
vidual and a person whom the jeweller was willing to trust. The 
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jewellery was then pawned with Z who was ignorant of the cir- 
cumstances in which B had acquired the jewellery. 


It was held that Z had no title against the jeweller. ‘The 
contract between the jeweller and C was completely void owing 
to a mistake as to identity; the jeweller was only willing to 
contract with C and had no intention of entering into any con- 
tract with B. The pawnbroker, therefore, could be in no better 
position than B. (This case must be carefully distinguished from 
Phillips v. Brooks, infra.) 


But if A intends in any case to contract with B (the person 
standing before him) no matter who he is, and B incidentally 
misrepresents his identity, there is no mistake and the contract 
is not void—although it may be voidable on the grounds of 
fraudulent misrepresentation (0). 


Pures v. Brooks (1919). 


A cheat went into Phillips’s shop and purchased some jewel- 
lery ; Phillips was willing to sell the goods to him. The cheat 
then drew a cheque, which he signed with a false name—that 
of a person of repute—and with this cheque paid for the jewellery. 
He then pawned the jewellery with Brooks, who acted bona fide. 


It was held that Brooks had a good title to the jewellery and so 
the pawnbroker was not compelled to return it to. Phillips. 
Phillips intended to contract with the person who was there in his 
shop, and it was only incidental that he thought him to be the 
person of repute ; the mistake was not material and the contract 
was not void. 


(c) The nature of an instrument signed by the mistaken 
party, whether or not the mistake is caused by the fraud of 
the other party or of a third party. 


It is immaterial whether the mistaken party is negligent or not 
in giving his signature to a contract into which he did not intend 
to enter, except when the document signed is a negotiable instru- 
ment. In this case the signatory will be bound by his signature 
unless his mistake as to the nature of the document signed is not 
attributable to any negligence on his part—Carlisle and Cumber- 
land Banking Co. v. Bragg (1911). 


Foster v. MAOKINNON (1869). 


The defendant, an old man of feeble sight, was induced to 
endorse a bill of exchange on the assurance that it was a guarantee. 
Subsequently the bill was endorsed for value to the plaintiff, 
who sued the defendant on it. 


It was held that there was no negligence on the part of the 
defendant, and although the ‘plaintiff took the bill as a holder 
for value without notice of the fraud, he could not recover, as 
the defendant’s mind did not accompany his signature. 

(0) See post, p. 71. 
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A person who seeks to show that a contract is void on the 
grounds of mistake as to its nature must show that he is actually 
mistaken as to the legal nature of the contract. In the absence of 
such a mistake he cannot plead that he has made a mistake as to 
the effect of the contract—Howatson v. Webb (1908). In the 
latter case it was decided that if the person deceived executed 
a mortgage thinking it to be a conveyance, he could not plead 
mistake, as the nature of both documents was the same, namely, 
a transfer of property ; the decision might now be different on 
these particular facts, because a mortgage nowadays is not a 
conveyance, but the principle remains the same. Still less can 
a person plead that he made a mistake as to the terms of the 
contract, if he understood its nature. 


Buay v. PoLLARD AND Morris (1930). 


P and M, two partners, agreed to dissolve partnership on the 
_ terms that VM should take over the liabilities of the firm as from a 
certain date. A written agreement was prepared by which M was 
made liable to indemnify P in respect of all rent due prior to that 
date. M looked through the agreement and signed it. On P’s 
claiming to be indemnified by M in accordance with the terms of 
the written agreement, M pleaded that he signed it under the belief 
that it embodied the previous oral agreement. 


It was held that M was bound by the terms of the written 
agreement. He had made no mistake as to the nature of the 
document, but merely as to one of its terms. 


Where a party has made a mistake in his mode of expression 
and has said or written something which, to the knowledge of the 
other party to the contract, is other than is really intended, such 
other party is not allowed to take advantage of the mistake, 
and if the latter attempts to enforce such a contract while it is still 
executory, the other party may obtain rescission: but the Court 
may offer the one party the option of taking what the other intended 
to give, and, if the offer be accepted, may rectify the agreement. 


Effect of Mistake. 


A mistake of fact, falling within the principles enumerated 
above, renders the contract void ab initio; neither party nor any 
third party may claim any rights under it and any money paid 
in respect of it may be recovered. 


It is essential to distinguish between a “ mistake of fact ’’ and 
a “mistake of law,” as in the latter case there is generally no 
redress. 


Mistake of Expression: Rectification. 


It may happen that a contract is so drawn up as not to set 
forth the real intention of the parties, and in such a case th 


‘ 
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; contract may be rectified by being put into a form which is in 
conformity with that intention. This may be done even though 
the parties can no longer be restored to their former positions. 


For such rectification to be obtained the following conditions 

must be satisfied :— 

(1) The mistake must be one of expression only. 

(2) There must be an actually concluded contract antecedent 
to the instrument which is sought to be rectified— 
Craddock Bros. v. Hunt (1923). 

(3) There must be clear evidence of the real intention. 

(4) There must be a mistake common to both parties— 
Wilding v. Sanderson (1897). 

(5) The mistake must have existed at the time of the execution 
of the instrument. 

(6) The mistake must be exactly proved, i.e., the plaintiff 
must show the precise form to which the instrument 
ought to be drawn. 


Misrepresentation in Contracts. 


When one of the parties to a contract makes some statement 
which is materially connected with the contract, eithter before or 
at the time the contract is made, that party makes a representa- 
tion, and if the statement is untrue it is a misrepresentation. 

Such a representation may or may not ultimately become 
embodied in the contract, but if it does become a term, it is then 
either a warranty or a condition according to whether it is a pro- 
mise subsidiary to the main agreement or an undertaking vital 
to the existence of the contract. 


There may, therefore, be misrepresentations :— 

(1) In the preliminary negotiations which, while they form 
no part of the ultimate contract, have led the party 
to whom they have been made to enter into the 
contract. 

(2) As to facts which, while not vital to the contract, have 
been incorporated therein by the parties. 

(3) As to facts which have been incorporated in the con- 
tract and which go to the very root thereof. 


These misrepresentations are again classified as :— 
(a) Innocent. 
(b) Fraudulent. 
Where a representation has been incorporated in the con- 
tract either as a warranty or a condition, failure to carry out its 
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terms is a breach of the contract. In the case of a warranty 
this will entitle the injured party to recover damages, while in 
the case of a condition the contract may also be rescinded? If 
the misstatement amounts to fraud the injured party can bring 
an action ex delicto for deceit. 


We have here to consider misrepresentations which come 
under (1) above, i.e., those made in the course of arriving at an 
agreement and which have not been incorporated in the contract ; 
and it is necessary to point out that :— 


(1) In order that a misrepresentation may affect a contract, 
it must be a statement of fact or of particular law, i.e., 
law affecting private rights; it must not, generally 
speaking, be a statement of general law. 


(2) It must have been made by a party to the contract and 
have induced the other party to enter into the contract 
—i.e., it must be material to the contract. 


(3) It must have entailed loss on the party relying and 
acting upon the misstatement. 


(4) If it is a statement of opinion, and it is true as such, it 
is not a misrepresentation even if the opinion is mistaken 
and is not justified by the facts. If a man holds a 
mistaken opinion he is not misrepresenting his state of 
mind (i.e., the fact represented) if he says he holds that 
opinion. ‘ 


When it is sought to rescind a contract on the ground of the 
falseness of a statement by which it was induced, enquiry 
must be made as to (1) the meaning of the statement made, 
and (2) the accuracy of thestatement. Relevant to such enquiry 
are the material facts of the transaction, the knowledge of the 
parties, the words used, and the actual condition of the subject 
matter—Bissett v. Wilkinson (1927). 


AN INNOCENT MISREPRESENTATION will affect the operation 
of a contract only if it is an untrue statement of fact, so material 
to the contract that it is likely to influence the decision of the 
party to whom it is made, so that he is induced to enter into the 
contract because of his reliance upon the statement. The injured 
party may avoid the contract in two ways—(1) by bringing 
an action to rescind, or (2) by proving misrepresentation as a 
defence to an action for breach of contract. | 


A FRAUDULENT MISREPRESENTATION is an untrue statement 
of fact made with knowledge of its falsity or without belief in 
its truth, or recklessly, careless whether it be true or false— 
Derry v. Peek (1889), 


ate, tee erate wt? aks ae Ages 4 me 


= 


MISTAKE AND MISREPRESENTATION 73+ 


Formerly there was some doubt about the nature of a fraudu- 
lent misrepresentation. After the passing of the Judicature Act, 
with the fusion of the administration of common law and equity, 
some Judges began to suggest that a wider liability existed. 
Thus, it was sometimes said that a man could be sued where he 
had committed what was called ‘fraud in law” or “ legal 
fraud’; this was making statements which, though they might 
be made honestly and with belief in their truth, were not 
based or reasonable grounds. 7 


The law on the matter of fraud was settled by the important 
case of Derry v. Peek (1889). The directors of a tramway com- 
pany obtained the permission of the Board of Trade to run horse 
trams, and also had the right to use steam power provided the 
consent of-the Board of Trade was obtained. ‘The directors be- 
lieved this consent would be given, and they issued a prospectus 
on the faith of their belief, stating that they had permission to 
use steam power, although in fact the consent was afterwards 
refused. A shareholder therefore brought an action against the 
directors, alleging that the prospectus contained a fraudulent mis- 
representation, and that he had bought shares on the faith of this 
statement. The action failed on the ground that the defendants 
believed the statement to be true. ‘ 


In the course of the case the question of what were ‘‘ reason- 
able grounds” for making the statement was, considered, 
and the opinion was expressed that the absence of “ reasonable 
grounds’ for belief is merely evidence from which the con- 
clusion may be drawn that no such belief ever existed. And, 
according to the general rule of law that a person seeking dam- 
ages for fraud must himself prove the fraud, the burden is on 
the person deceived to show that no such belief existed. 


- Special statutory provisions have been made, since the de- 
cision in Derry v. Peek, so far as concerns representations by 
directors and promoters, in company prospectuses. Section 37 
of the Companies Act, 1929 (re-enacting a provision of the Direc- 
tors’ Liability Act, 1890) provides that if an action is brought 
against directors in respect of false statements contained in a 
prospectus, the onus is upon the defendants to prove not merely 
that they had an honest belief in their truth but also that they 
had reasonable grounds for believing the statements to be true, 
or that the statements were the report of an expert believed 
by them on reasonable grounds to be competent, or that the 
statements were an exact copy of an official document. 


As far as representations made otherwise than in a prospectus 
are concerned, the law as laid down by the Court of Appeal in 
D* 
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Derry v. Peek still obtains, so that while a false statement, how- 
ever honestly made, amounts to misrepresentation, it will con- 
stitute a fraudulent misrepresentation only if it is made with a 
knowledge of its falsity, or without belief in its truth, or recklessly, 
careless whether it be true or false. 


The fraudulent statement must be one of fact and not of law ; 
and it must have induced the other party to enter into the con- 
tract—that is, it must have actually misled him. For example, 
if the misrepresentation is made in a document, but it is not 
actually read and relied upon by the person who afterwards 
seeks to rescind a contract based on the document, then the 
defence of misrepresentation will not avail him because he was 
never misled by it. But, although the statement must have 
been made by one of the parties, it need not be made directly 
to the other party. If the statement is made to the public 
generally, anyone who acts upon it can sue so long as it can be 
inferred that he was intended to act upon it. 


€ 


PEEK v. GURNEY (1873). 


A company issued a prospectus for the purpose of inducing 
persons to subscribe for shares. The plaintiff did not apply to 
the company direct for shares but subsequently purchased some 
shares in the open market from an original applicant. He sued 
the directors for damages for misrepresentation contained in the 
prospectus. 


It was held that, having bought in the open market, he could 
not complain that he relied on misstatements in the prospectus, 
because the purpose of a prospectus is to invité persons to 
become original allottees, and that, having done that, its effect 
is exhausted. 


But it is otherwise if a prospectus has been issued as part 
of a system of misrepresentations in order to induce persons to 
buy in the open market—Andrews v. Mockford (1896). 


Representation must be intended to deceive.—The person who 
makes a representation must intend it to be acted upon by the 
party who is thereby misled, and once it has been made, the 
maker will not be able to defend himself upon the grounds that 
the other party has neglected to take advantage of an opportunity 
of investigating the truth of the statement, for there is no duty 
to investigate unless there are special reasons for suspicion. 


LANGRIDGE v. Levy (1837). 


The defendant sold a gun to Langridge’s father and warranted 
it sound. The purchaser told him that it was for the use of him- 
selfandsons. When one of the latter used it, it burst and injured 
him. 
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It was held that, as the defendant knew the plaintiff was going 
to use the gun, he had made a representation intended to be 
acted upon by the plaintiff. The jury having found that the 
representation was fraudulent, damages were awarded to the 
plaintiff. . 
Obviously,the other party must be deceived by the misrepre- 
sentation, but, even if he were deceived by a misrepresentation, 
if he did not rely on it when entering into the contract, he has 
no remedy on the ground of fraud—Smith v. Chadwick (1884). 
If the act complained of does not amount to fraud, it may 
amount to innocent misrepresentation giving a right to rescission, 
but not todamages. In addition, actual damage must be suffered 
by the plaintiff before he can maintain an action for fraud. 


In United Motor Finance Co. v. Addison and Co., Ltd. (1937) 
it was made clear that the defendant need not intend to injure 
or cheat the other party ; the mere intention to deceive is sufti- 
cient, if damage results. 


Representation as to Character or Credit.—A person who brings 
an action for damages against another for fraudulent misrepre- 
sentation as to the character or credit of a third party in order 
to obtain credit, money, or goods for such third party, must 
prove that the false representation was in writing signed per- 
sonally by the party to be charged, as otherwise he cannot succeed 
_ —Statute of Frauds Amendment Act, 1828. 


Remedies for Misrepresentation. 


A person who has been persuaded to enter into a contract 
by means of an innocent misrepresentation cannot, as a general 
rule, bring an action for damages, his remedy being rescission 
of the contract and restoration to the position which he held 
before the contract was made. This remedy must be exercised 
within a reasonable time and before the contract has been © 
executed, but will be lost if the claimant affirms the con- 
tract after discovering the misrepresentation, or if the parties 
cannot be restored to their previous positions. In Lagunas 
Nitrate Co. v. Lagunas Syndicate (1899) the plaintiffs had 
worked certain nitrate deposits which they had purchased from 
the defendants ; they afterwards claimed to rescind the contract, 
but rescission was refused owing to the irrevocable change in the 
position of the parties. 


If the misrepresentation, even though innocent, is a breach 
of warranty of authority by an agent (p), an action for damages 
will lie; and if an innocent misrepresentation is made in a 


(p) See post, p. 151. 
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company prospectus an action for compensation will lie. The 
latter will be considered more fully in Vol. II, Chapter 9. 


The party who has been misled by a fraudulent misrepresenta- 
tion has the following alternative remedies :— . 


(1) He can affirm the contract and bring an action for damages 
for fraud ; but where a person has been induced to take 
shares in a company by the fraud of the company’s 
agents, he cannot both affirm the contract and sue the 
company for damages, although his right to claim com- 
pensation against the agents is independent of affirma- 
tion or repudiation.. 


(2) He can repudiate the contract, unless his right to do so has 
been lost, and can— . 


(a) Sue for damages and rescission, i.e., obtain a formal 

declaration of the Court cancelling the contract. 
In the case of fraudulent misrepresentation, the right 
to rescind is not lost by reason only of tke contract 
being no longer executory. 

(0) Set up fraud as a defence to any action brought 
against him on the contract, and in the same 
action counterclaim for damages. 

(c) Claim restoration of any money or property 
handed over by him, less anything he has 
received from the other party. 


Rescission cannot be claimed, in any case, if it would prejudice 
the rights of third parties under the contract, e.g., bona fide 
assignees for value of property that has been acquired by the 
assignor under a fraudulently induced contract; nor can it be 
claimed if, after discovering the fraud, the defrauded person 
continues to perform his part or to receive benefit : such conduct 
amounts to affirmation. 


As has already been ‘mentioned, innocent misrepresentation 
never gives rise to an action for damages (except in two cases), 
and it has been further laid down in Terrence, Ltd. v. Nelson (1937) 
that the Court will not allow damages for an innocent misrepre- 
sentation under the guise of a breach of warranty. For a war- 
ranty (which is a stipulation subsidiary to or collateral with 
principal contract, breach of which gives rise to a claim fo 
damages, but does not affect the principal contract) it is necessar 
that there is a clear intention on the part of both parties to th 
contract that there should be such a collateral stipulation. 


As a general rule, mere silence as to a material fact will no 
avoid the contract, even if it causes injury to a contracting party 


MISTAKE AND MISREPRESENTATION 17 


unless this silence amounts to a deliberate concealment which 
has the effect of making false that which was actually stated. 


For instance, in Hands v. Simpson, Fawcett and Co., Ltd. 
(1928), a motorist applied for a situation as a commercial traveller 
without disclosing the fact that he had been fined and his licence 
suspended as the result of a conviction for a motoring offence. 
It was leld that he was not obliged to make the disclosure, as 
it was not of the essence of the contract that he should be able 
to drive a car, and therefore he had not falsified any statements 
in his application. 


All contracts of insurance, however, are exceptions to this 
rule, These contracts are known as contracts uberrime fidei 
(that is, of the utmost good faith). In them a duty is cast 
upon the proposed insured or assured to disclose every material 
fact of which he had knowledge at the time the contract was 
entered into. The effect of non-disclosure of any material fact 
in these cases is to make the contract voidable by the person 
misled. Similar to these contracts are contracts for the sale of 
land, contracts for the allotment of shares, and contracts to 
make family settlements. These are not contracts uberrime 
fidei, because it is not the utmost good faith which.is required ; 
but there is a certain duty to disclose. In the case of a con- 

. tract for the sale of land the vendor must reveal any defect in 
his title; and in the case of shares there must be no omission 
of any information the absence of which makes untrue what 
is stated. In either case the omission renders the contract 
voidable by the other party. 


There is, also, another group of contracts, including con- 
tracts of suretyship, partnership, agency, and contracts between 
solicitor and client which are sometimes described as contracts 
uberrime fidei. ‘“ Anson” thinks that these are not really 
contracts wberrime fider. A contract uberrime fidei is one the 
preliminary negotiations for which must be carried on with the 
utmost good faith ; there is no such requirement in the case of a 
contract of partnership and the others mentioned above. But 
once these contracts have been entered into, because they create 
a fiduciary relationship between the parties, good faith between 
the parties in their dealings with one another is required, and a 
failure by one party to observe this is a ground for the other 
party’s repudiating the contract. 


Duress and Undue Influence. 


| Closely allied to fraud is coercion, including both undue 
_. influence and duress. 


78 PRINCIPLES OF MERCANTILE LAW 


Duress is the pressure brought to bear upon one of the 
contracting parties by the other, whereby his decision is influenced 
by threatened or actual imprisonment, violence or restraint of 
personal liberty. If any person is induced to enter into a con- 
tract by reason of such acts or threats to himself, his wife, 
parent or child, the contract will be voidable at his option. 


UnpbvE INFLUENCE is the influence affecting the decision of 
one of the contracting parties, by the aid of which the dominant 
party gains an ascendancy over his will and judgment, so that 
his decision does not represent the result of his own independent 
mind, e.g., a doctor’s influence over a patient. In some cases 
a presumption arises that the contract was not fairly made, and 
it is therefore voidable at the option of the party influenced. 
Undue influence is presumed in the following cases :— 


(1) Where the contracting parties are in a fiduciary relation 
towards each other, as parents and their children ; 
trustees and beneficiaries; solicitors and their clients 
(the presumption does not arise in all cases where there 
is a fiduciary relation ; it does not arise, for example, in 
connection with a contract between principal and agent. 
The precise limits of the rule have not yet been fixed). 


(2) Where one of the parties is ignorant, illiterate, or needy. 


This presumption may be rebutted by the defendant: on 
proof :— 
(2) that the transaction was fair and reasonable, and that he 
acted with the utmost good faith and made full dis- 
closure of all material facts, and 


(0) that the transaction was not induced by the exercise of 
any undue influence, but was the result of the free 
exercise of the will of the party from whom the benefit 
has been obtained—Lancashire Loans, Lid. v. Black 
(1934). 


It must be noted that undue influence is not confined to 
these cases ; it is not presumed in ordinary circumstances, but 
its existence may be proved, in which case the contract will 
be voidable. But even if a party proves that the relationship 
between him and the other party to the contract is one in which 
the latter has an undue influence over him, the other party may 
be able to show that none was exercised in the making of this 
particular contract. 


The right to rescind a contract entered into under undue 
influence must be exercised within a reasonable time of such 
influence being withdrawn, or the contract will be deemed to 
have been affirmed—Alleard v. Skinner (1887). 
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Joint and Several Liability. 


Where two or more persons bind themselves to do the same 
thing, their liability on the contract is :— 

(a) Joint, if they bind themselves by one and the same 
‘promise ; 

(b) Several, if they give separate undertakings, whether or 
not by the same instrument ; 

(c) Joint and several, if they first bind themselves by one 
promise and then each of them gives a separate under- 
taking to the same effect. 


Joint liability gives rise to only one cause of action. The 
promisee can elect to sue all the joint promisors together or one 
of them alone, but when he has done so, no further action is 
possible. An example of joint liability is the liability of partners 
for partnership debts—Partnership Act, 1890. 


Before *1926, a contract made between X of the one part 
and X, Y and Z jointly of the other part was void. Under 
s. 82, Law of Property Act, 1925, however, a contract entered 
into by a person with himself and one or more other persons 
is to be construed as if it had been entered into with the other 


_ person or persons alone. 


3 


No special form of words is necessary to make a contract 
joint or joint and several. If the parties do not expressly state 
whether their liability is joint, joint and several or several, the 
Court will so construe the contract as to. give effect to their 
ascertained intention. 


If any one of a number of joint or joint and several debtors 
pays the debt in full, the others are discharged. As against one 
another, however, the debtors have, generally a right of contri- 
bution, which enables a party who has had to pay more than 
his share to sue the others for the excess on an implied contract 
for money paid to the defendants’ use. To the creditor, on the 
other hand, each joint or joint and several debtor is liable for 
the whole debt. 


Similarly, if a joint or a joint and several debtor is discharged 
by a deed of release or by accord and satisfaction, the lability 
of the others is discharged ; but a mere covenant by the creditor 
not to sue a joint debtor does not release the others—Hutton 
v. Hyre (1815). 

On the death of one of a number of persons jointly bound, 
the liability passes to the survivors, and the personal representa- 
tives of the deceased are under no liability. On the death of 
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the last survivor, however, his personal representatives become 
liable. If the liability is joint and several, the personal repre- 
sentatives of the deceased are liable in place of the deceased. 


Similarly, where persons are jointly entitled to the benefit of 
a contract, on the death of one, the benefit remains vested in 
the survivors. On the death of the last survivor, it passes to 
his personal representatives. ; 


Where a creditor releases one of two or more joint and several 
debtors and expressly reserves his rights against the other or 
others, the release is usually construed as a covenant not to sue 
the party in question. The several liability of the other party 
or parties is, therefore, not discharged. 


Where one of a number of joint debtors becomes bankrupt, 
his discharge does not have the effect of releasing his co-debtors. 


When judgment has been obtained against any one of several 
joint debtors, no proceedings can be taken to make the others 
liable for the same debt or the same breach of contract, even 
though the judgment is not satisfied. Thus, in Kendall v. 
Hamilton (1879), Kendall lent money to a firm consisting, as he 
thought, of two partners. In an action brought against them 
for the amcunt, he recovered judgment, which, however, was 
not satisfied. On discovering subsequently that Hamilton was 
also a partner, Kendall sued him for payment, but it was held 
that, the liability being joint, the judgment against the partners 
previously sued was a good defence to the second action. 


Under the Rules of the Supreme Court, however, if joint 
contractors are all sued in the same action and in the High Court, 
the fact that judgment has been signed against one or more of 
them under Order XIV or in default of appearance or of defence 
is no bar to further proceedings against the others. 


Again, where one of several joint contractors sets up @ suc- 
cessful defence to an action against all of them, and the defence 
goes to the whole cause of action, the others are entitled to the 
benefit of the defence despite their omission to plead it. They 
will all, therefore, be entitled to judgment—Pirie v. Richardson 
(1927), 

Where judgment is obtained against one of a number of per- 
sons jointly and severally liable, or severally liable, there is no 
bar to subsequent proceedings against the others, unless the 
judgment is satisfied. 


Privity of Contract. 


Only those who are parties to the contract may, as a rule, 
enjoy the rights and be subject to the obligations to which every 
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contract gives rise, that is, those parties between whom there is 
what is known as “ privity of contract.’’ 


ELEY v. PosttIvE GOVERNMENT SECURITY LIFE 
; ASSURANCE Co. (1876). 


The defendant company by its articles had appointed the 
plaintiff its solicitor, and did in fact so employ him for a time. 
Afterwards the company employed other solicitors, and the plain- 
tiff brought this action for breach of contract. 


It was held that there was no privity of contract, that the 
plaintiff was not a party to the articles, and that, in consequence, 
there was no contract between him and the company. 


Such an article is binding only as between the company and 
its shareholders, and cannot be enforced by strangers to the 
contract even though they are affected by its provisions. 


Similarly, in Dunlop Pneumatic Tyre Co. v. Selfridge & Co. 
(1915), the plaintiffs sold motor tyres to Dew & Co. at a price 
below the-ordinary retail price under an agreement that Dew & Co. 
would not resell them at less than the ordinary retail price 
except to trade customers. Dew & Co. resold some of the tyres 
to the defendants under a similar agreement. The defendants, 
however, sold tyres to private customers at less thart the ordinary 
retail price. When the plaintiffs sued the defendants, it was held 
that there was no privity of contract between them and that 
the action should have been brought by Dew & Co. 


To the rule that only the parties of a contract can sue or be 
sued on it there are the following exceptions :— 


(1) When a contract is made by an agent on behalf of a 
principal, the principal is, generally speaking, the person 
who may sue or be sued. | 


(2) Where a contract between two persons creates a trust in 
favour of a third person, that third person can enforce 
the trust in equity. He cannot, however, enforce the 
contract as a contract. 


(3) A person may sometimes be given by Act of Parliament. 
the right to sue on a contract to which he is not a party. 


(4) Where a third person knowingly and without lawful 
justification induces one of the parties to a contract to 
break that contract, thereby causing damage to the 
other party, the party aggrieved may sue the third 
person in tort. This is because a third person is under 
a legal duty not to interfere with the due performance 
of a contract by the parties thereto. It should be 
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observed, however, that failure to discharge this duty 
does not give rise to an action on the contract against 
the third person, but to a liability in tort. 


LUMLEY v. Gyr (1853). 


The plaintiff had engaged a singer to sing at his theatre for 
a certain time under agreement that she should not during that 
period sing elsewhere. The defendant, who was aware of the 
facts, with the malicious intention of injuring the plaiatiff, 
enticed and procured the singer to break her contract. 


It was held that the plaintiff had a good cause of action. 


Later cases ‘have established that a malicious intention on 
the part of the defendant is not a necessary basis for an action. 
The plaintiff will succeed unless the defendant can prove that 
there was sufficient justification for the interference. It is no 
justification that the defendant acted bona fide, or was not 
actuated by improper motives or malice, or misunderstood the 
position—Read v. Friendly Society of Operative Stonemasons (1902). 


Where a person by lawful means induces anothér not to 
enter into a contract, for example, not to employ a certain person, 
or to terminate a contract lawfully, for example, to discharge 
an employee ,in a way in which he is legally entitled to do, no 
action will lie ; for it is not a breach that is induced in the latter 
case, but a discharge of the contract in a legitimate manner. 
But if a person by unlawful means, for example, by the use of 
threats or force, induces another not to enter into contractual 
relations with a third party, whereby the latter suffers damage, 
then an action will lie. 


The legislature has defined certain cases wherein interference 
with contracts is not unlawful, and Section 1 of the Trade Dis- 
putes Act, 1906, has laid down that “ an act done in pursuance 
of an agreement or combination by two or more persons shall, 
if done in contemplation or furtherance of a trade dispute, not 
be actionable unless the act, if done without any such agree- 
ment or combination, would be actionable.” Section 3 of the 
same Act provides that an act done by a person in contempla- 
tion or furtherance of a trade dispute is not actionable on the 
ground only that it induces some other person to break a con- 
tract of employment, or that it is an interference with the trade, 
business or employment of some other person, or with the right 


of some other person to dispose of his capital or his labour as 
he wills. 


CONSTRUCTION OF CONTRACTS 


In an action, the terms of a contract will be construed by the 
Court, but there are certain general rules of construction which 
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must be observed, and these apply equally to oral and to written 
contracts where possible :— 


(1) The construction must be reasonable according to the 
intention of the parties, liberal, and favourable to the 
validity of the contract ; that is, such as will make the 
contract operative if possible. 


(2) Words must be construed in their plain, ordinary and 
‘literal sense, except those that have by custom acquired 
a peculiar meaning from use in a certain locality or 
trade, or where the context shows that some other 
meaning was intended. 


(3) Construction will be put upon the entire instrument, so 
that one part may assist another. 


(4) The words of a contract will be construed most strongly 
against the party who uses them. 


(5) Proved commercial and local customs will be read into 
tbe contract unless they are inconsistent with it. 


(6) A contract must be construed according to the law of the ~ 
country where it is made, except when the parties con- 
tracted with the intention, evident from the contract 
either by its words or by implication, that the law of 
a different country should prevail. 


(7) Parol evidence is not admissible to vary or to contradict a 
written instrument, except in the case of a latent, but 
not of a patent, ambiguity. 


(8) Grammatical errors or mistakes will be corrected by the 
Court. 


In the case of an oral contract, the intention of the parties 
_ as to the rights and obligations arising out of it must be gathered 
from the circumstances. If the contract is in writing, the rights 
and obligations will be set out therein, and oral evidence cannot 
be admitted to add to or vary the written contract except— 

(2) To prove the existence, as distinct from the terms, of 
the contract. 

(b) To show that there has been oral rescission of the contract. 

(c) To prove subsequent variations, unless the contract is 
one of which evidence in writing is necessary. 

(d) To identify the documents containing the contract, pro- 
vided that, where the contract is one for which written 
evidence is required, the documents contain some 
reference to one another. 

(ce) To show that the written document was not intended to 
be a contract; it may be proved, for example, that 
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the written document was merely a draft made for 
consideration by the parties. 

(f) To show that the defendant was not to be liable until 
a condition precedent is performed; e.g., to show that 
a surety agreed to be liable only if another person joined 
in the guarantee. 

(7) To prove collateral terms, not inconsistent with the 
writing ; e.g., in a lease of a house, to show that there 
was a warranty that the cellars were dry. 

(h) To prove the special and technical meanings of words 
used in the contract. 

(1) To identify the subject-matter ; e.g., in a written contract 
for the sale of a horse, to identify an animal referred 
to as “‘ your horse.” 

(j) To prove local usages and trade customs; e.g., to prove 
that by local usages “1,000 rabbits’ meant ‘‘ 1,200 
rabbits,” or that “a dozen loaves”? means thirteen 

_ according to the custom of bakers. 

(k) To explain a latent but not a patent ambiguity ; e.g., to 
show which “ John Brown of High Street ”’ was referred 
to, there being two persons of that name living in the 
street. 

(1) To prove infancy, fraud, duress or undue influence. 


A latent ambiguity exists where, though the terms of a docu- 
ment appear to bear an unequivocal meaning, the words used 
can be shown by external evidence to bear different constructions 
or interpretations. 


A patent ambiguity occurs where there is a clear mistake 
apparent on the face of a contract. Where in a document in 
which a contract is set out an amount is expressed both in 
words and in figures, and the words differ from the figures, there 
is a patent ambiguity, and no evidence will be admissible to 
explain the discrepancy. 


The legal maxim Ut res magis valeat quam pereat (“It is 
better for a thing to have effect than to be made void’) is of 
importance in connection with construction, for the Courts lean 
in favour of the validity of a contract whenever that conclusion 
is justified by the evidence. 


The Judicature Act, 1873, provided that stipulations as to 
time should receive in all courts the same construction and effect 
as they formerly received in Equity ; but this provision has been 
held not to apply to mercantile contracts, which were always 
under the cognizance of the Common Law Courts. In such con- 
tracts, therefore, the general rule is that stipulations as to time 
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of delivery are essential conditions ; but Section 10 of the Sale 
of Goods Act, 1893, provides that unless a different intention 
appears from the terms of the contract, stipulations as to time 
of payment are not deemed to be of the essence of a contract of 
sale. Whether any other stipulation as to time is of the essence 
of the contrdct or not depends on the terms of the contract. 
Stipulations as to time for delivery or shipment of goods are, as 
has been said, generally conditions, and failure to observe them 
will givé rise to a right of repudiation. 


CONFLICT OF LAWS 


It is often very difficult to decide whether a particular con- 
tract is to be governed by the law of one country or that of 
another. “For example, a contract to serve a French master in 
France may be made in England; is French or English law to 
apply ?. If the contract states clearly that one or other of the 
conflicting systems is to prevail, this will be prima facie evidence 
that the system mentioned is to govern the contract; but if no 
such clause is included, the Court will endeavour to ascertain 
the intention of the parties, and effect will be given to that 
intention as far as possible. 


* . 


Law governing Foreign Contracts. 


In Dicey’s “ Conflict of Laws,” the following general rules 
for determining conflicts between English and foreign law in 
the English Courts are set out :— 


(1) A contract otherwise valid cannot be enforced in England 
if its enforcement is opposed to an English rule of pro- 
cedure. For example, the English Limitation Act will 
apply to foreign contracts in the English Courts, and 
foreign limitations will apply in the foreign Courts, 
without regard to whether the remedies on the contracts 
sought to be enforced are barred by Statutes of Limit- 
ation in the countries where they were made. Again, 
if A, an Englishman, in France, enters into a verbal con- 
tract with B, a Frenchman, and the contract is one 
which by English law must be evidenced in writing, 
it is unenforceable in the English Courts, even if French 
law requires no written evidence. The principle is 
that the procedure and the rules of evidence to be 
applied are those in force in the country in which the 
litigation occurs (lex fort). 


(2) The capacity of the parties is in general governed by 
the law of their domicil at the time that the contract 
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is made. This rule is, however, subject to two im-. 
portant exceptions: in an ordinary mercantile con- 

tract, capacity is governed by the law of the country 

where the contract is made (lex loci contractus); and 

with regard to contracts concerning land it is governed 

by the proper law of the contract, usually the law of 

the country in which the land is situated (lex situs). 


(3) The form of the contract is in general governed by the 
law of the country in which the contract is made. 
An exception may, however, arise where the parties 
intend the contract to operate in and be subject to 
the law of some other country. In such a case if the 
contract is made in the form required in that other 
country it will be valid. Contracts concerning land 
must generally be in the form required by the lex situs ; 
in some cases contracts concerning movable property 
may have to comply with certain formalities required 
by the law of the country in which the property is 
situated, in order to be valid; and a bill of exchange 
may in some cases be valid though it is not made in 
the form required by the lex loci contractus. 


(4) The validity and construction of a contract is governed 
by the law of the country to which the parties intended 
to submit themselves. Where the intention of the 
parties is clearly expressed generally no difficulty will 
arise, but where no definite expression of intention is 
made it is necessary to presume intention from the 
attendant circumstances. In the absence of contrary 
evidence it is presumed that the parties intend the con- 
tract to be governed by the law of the country in which 
it is made (lex loci contractus) ; but, if a contract made 
in one country is to be wholly or partly performed in 
another, it is presumed that the parties intend the 
mode of performance to be governed by the law of the 
country of performance (lex loci solutionis). 


Thus, in the case of South African Breweries, Limited, v. 
King (1900), by an agreement in writing executed in 
Johannesburg, in what was then the South African Republic, 
and made between a company having its registered office in 
London but carrying on business in South Africa and a British 
subject resident at Johannesburg, the latter agreed to serve 
the company in South Africa and provision was made for his 
residence in Johannesburg. The agreement was in the English 
language and in English form. It was held that the rights 
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of the parties ought to be governed by the law of the South 
African Republic. Foreign law will not receive judicial notice 
by the English Courts, but must be proved by an expert 
witness, who must merely state the foreign law and not his 
opinion as to its application to the facts of the case; that is 
a matter not‘for him or for a jury to decide, but for the Judge 
—Copin v. Adamson (1874). 


It does not always follow that a foreign contract, valid accord- 
ing to the laws of the country where it was made and by whose 
laws it is to be governed, will be enforced in the English Courts. 
For example, if it is repugnant to any commonly accepted 
English notions of morality or justice it will not be enforced. 
In Kaufman v. Gerson (1904) it was held that the English 
Courts would not enforce a contract made in France to pay 
money to avoid a prosecution, although such a contract was 
valid in France, as it contravened not only the English criminal 
law but also the principle of free consent which is so important 
an element in the English law of contract. 


Effect of Foreign Judgments. 


In considering international contracts it is of importance to 
determine the legal effect in England of a judgment delivered 
by a foreign Court. . Thus if F, a Frenchman, obtains judgment 
in France against H, an Englishman, it may be necessary to 
determine three questions, namely :— 


(1) Can F take further action against 7 in England ? 
(2) Can # take action against F in England ? 
(3) Can F enforce the French judgment in England ? 


A foreign judgment does not of itself extinguish the cause 
of action to which it relates, so that F is not precluded from taking 
further action against # in England; but a foreign judgment 
which is valid will provide a good defence to an action in England 
if given in favour of the defendant or if in favour of the plaintiff 
who has obtained satisfaction. 


Thus if F/ takes further action in England against Z, who 
has already satisfied the foreign judgment, F will be non-suited ; 
while if # takes action against I, the foreign judgment will 
provide a good answer to the claim unless that judgment is 
shown to have been procured by fraud. 


A valid foreign judgment may be enforced in England by 
legal action, unless the original cause of action was one which 
would not have supported an action in England, e.g., a gaming 
debt incurred in England. 
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The English Courts may, however, enter into the question 
of the validity of a foreign judgment; but every foreign judg- 
ment is presumed to be valid until the contrary is proved. 


Judgments given by a superior Court of a foreign country 
can be registered in the superior Courts of this country under 
the Foreign Judgments (Reciprocal Enforcement) Act, 1933, 
where the provisions of the Act have been extended to the foreign 
country where the judgment was obtained. To be registrable it 
is essential that the judgment is a final one and for a sum of 
money and not a fine, etc., or in respect of taxes. It may be 
registered within six years. 


A judgment which has been registered under the Act can be 
enforced in the same way as a judgment of the Court in which 
it is registered. ; 


In the following cases, however, the registration of a foreign 
judgment will be set aside :-— 


(a) If the foreign Court had no jurisdiction. 

(b) If the judgment was obtained by fraud. 

(c) If the procedure of the foreign Court was contrary to the 
principles of natural justice. 

(d) If it’ was obtained in respect of a cause of action not 
recognized in England. 


If a foreign judgment can be registered it cannot be enforced 
by an action. A judgment which is not registrable can be sued 
upon; but no action can be brought where the judgment was 
obtained by fraud or the proceedings abroad conflict with the 
principles of natural justice. 


A defendant will be bound by a foreign judgment where :— 


(a2) he is a subject of the country where the judgment was 
obtained ; 

(6) he was resident in the foreign country when the action 
was commenced ; 

(c) he, as plaintiff, has selected the forum in which he is 
afterwards sued ; 

(d) he has voluntarily appeared ; 

(e) he has contracted to submit himself to the forum in which 
judgment was obtained. 


Though English Courts cannot grant an injunction restraining 
proceedings in a foreign court, they will intervene to prevent a 
British subject from enforcing any foreign judgment fraudulently 
obtained by him. In Hilerman Lines Lid. v. Read (1928) a British 
subject fraudulently obtained a judgment in the Turkish Co 
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for salvage services and an English Court granted an injunction 
restraining him from acting on the foreign judgment. 


Problems oceasionally arise when sums are expressed in con- 
tracts or in foreign judgments to be payable in foreign currency. 
The general rule is that the rate of exchange is to be determined 
according to the rate ruling on the date of the judgment in the 
case of a foreign judgment, or, in the case of a contract, on the 
date when the money payable became due. 


ASSIGNMENT OF CONTRACTUAL RIGHTS 


Rights under contracts are choses in action. A chose in 
action is a right which can be enforced only by action, e.g., a 
debt, or shares in a company ; as opposed to a chose in posses- 
ston, which is a thing capable of actual physical possession, such 
as a piano or an egg. 


At Cotmmon Law choses in action are not assignable, but the 
practical importance of this rule has been lost by the intervention 
of rules of Equity and Statute. 


Equity would allow an assignee to enforce his- claims pro- 
vided he brought his action in the name of the assignor, and would 
compel an assignor to allow his name to be used for this purpose. 


The rule of equity now prevails in all Courts. An equitable 
assignment may be made orally or in writing, provided there is 
evidence of an intention to transfer the benefit of the subject 
matter, and if made for valuable consideration is complete in 
equity as between assignor and assignee without the assent of, 
or notice to, the .debtor. 


_ Notice of the assignment should be given to the debtor for 
two reasons, Viz. 


(1) to prevent the debtor discharging himself by paying the 
original creditor, and 

(2) to preserve the assignee’s priority as against subsequent 
assignees. 


An assignment does not bind the debtor until he has notice 
of it, and consequently as between successive assignees of the 
same debt, he who first gives notice of the assignment to the 
debtor, not he who first takes an assignment, gets priority. 
This is the Rule in Dearle v. Hall (1823), and it applies provided 
the assignee seeking to obtain priority had no notice of any 
previous assignments at the time he took his assignment. The 
operation of the Rule is not, however, affected by reason of the 
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fact that he had notice of previous assignments at the time of 
giving notice. 

It is also possible now to make a legal assignment of debts 
or other legal choses in action upon which the assignee may 
sue in his own name. Such assignments are governed by Sec- 
tion 136 of the Law of Property Act, 1925, which provides as 
follows :— 

Any absolute assignment by writing under the hard of the © 
assignor (not purporting to be by way of charge only) of any debt 
or other legal thing in action, of which express notice in writing has 
been given to the debtor, trustee or other person from whom the 
assignor would have been entitled to claim such debt or thing in 
action, is effectual in law (subject to equities having priority over 
the right of the assignee) to pass and transfer from the date of such 
notice—(a) the legal right to such debt or thing inaction; (6) 
all legal and other remedies for the same; and (c) the power to 
give a good discharge for the same without the concurrence of the 
assignor. 

It will be observed that the section refers to a “ legal ” thing 
(or chose) in action. That term means, in this conisection, a 
right which the Common Law looks on as not assignable by reason 
of its being a chose in action, but which a Court of Equity deals 
with as being assignable. 


To constitute a legal assignment under this section the 
following requirements must be observed :— 


' (1) The assignment must be in writing and signed by the 
assignor. : 

(2) The assignment must be absolute and not merely by way 
of charge. But a mortgage of a chose in action is an 
absolute assignment. 

(3) Express written notice of the assignment must be given 
to the debtor. Absence of notice does not affect the 
efficacy of the transaction as between assignor and 
assignee, although, until notice is given, the assignment 
remains merely equitable—Holt v. Heatherfield Trust, 
Lid. (1942). ; 


To constitute an absolute assignment of a debt, the whole of 
the debt must be assigned. But the mere fact that, om realiza- 
tion of the debt, the assignee must deal with the proceeds for 
the benefit of himself and the assignor does not prevent the 
assignment from being absolute. 


Bank or Liverpoot & Martin’s, Lrp. v. HotLanp (1926). 


H owed W £285. W assigned the debt to the bank, and 
it was provided that the amount recoverable under the assign- 
ment should not at any time exceed £150. 
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It was held that the assignment was absolute and applied to 
the whole debt, the proviso as to the amount recoverable meaning 
that the assignee was to hold as trustee for the assignor any 
amount recovered in excess of £150. 


In Palmer v. Carey (1926) the plaintiff sought to set up as an 
equitable assignment a trade agreement under which he had 
advanced moneys to the defendant for the purchase of certain 
specific goods, the proceeds from the sale of which were to be 
paid into the lender’s banking account in trust for both the 
lender and the borrower in agreed proportions, but it was held 
that it did not amount to an equitable assignment. It was 
merely an agreement that the money was to be applied in a 
particular manner. 


Where,’ under the Act of 1925, there is an absolute assign- 
ment of which notice is given, valuable consideration is not 
necessary—Re Westerton (1919). 


All assignments are “subject to equities.” For instance, 
if a debtor had a counter-claim or a set-off against his creditor 
and the creditor assigned his rights, the assignee would be able 
to enforce only so much of the claim as could have been enforced 
by the original creditor, and he must allow the debtor’s counter- 
claim or set-off. Similarly, a defective title to anything pur- 
porting to be assigned continues to be defective in the hands 
of the assignee. For example, an assignor’s fraud which 
induced the making of the contract is good ground on which 
the debtor could obtain rescission as against the assignor and 
therefore against the assignee. But any right to damages for 
such fraud is a personal right, and can be exercised against the 
assignor only. 

Assignment of certain choses in action, e.g., rights under ~ 
policies of insurance and shares in joint-stock companies, are 
governed either by statute or by the articles of association of 
the company concerned; and the assignment is not effectual 
unless these rules are observed. 


The rights under a contract which contains an element of 
confidence between the parties, or which depends upon some 
personal quality of the assignor, cannot be assigned. Thus if A 
contracts to perform personal services for B, e.g., to act as a 
private secretary, or a lady’s companion, B cannot assign to 
another person, X, the right to demand those services from A, 
because it is presumed that A entered into the contract because 
he (or she) was willing to perform the services for B and not 
anyone else. 


The question as to whether a contract is ‘‘ impersonal ” 
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or “‘ personal ” is sometimes difficult to decide ; each case must 
be decided on its own facts. 


Kemp v. BAERSELMAN (1906). 


B undertook to supply K, a confectioner, with ell the eggs 
which he should require for his business for one year. K on 
his part agreed not to purchase eggs elsewhere during the year 
so long as B was ready to supply them. Within the year K 
sold his business to a company and attempted to assign the 
contract with B to the company. 


It was held that, as the number of eggs to be supplied depended 
on K’s personal requirement, the contract was not assignable. 


In Cooper v. Micklefield Coal and Lime Co. (1912), it was 
held that a contract for the sale of coal, in which the vendors, 
for personal reasons, had fixed a specially low price, could not 
be assigned to a third party. 


Similarly, in Griffith v. Tower Publishing Co. (1897) it was 
held that a publishing agreement between an author and a 
publisher, whether the publisher be an individual or a company, 
is of such a personal nature that the benefit of it cannot be 
assigned. 


On the other hand, in Tolhurst v. Associated Portland Cement 
Manufacturers (1903) it was held that rights under a contract 
to supply specified quantities of chalk for use in cement works 
were assignable on the sale of the cement works and the under- 
taking connected therewith. 


An assignment of a right to sue for damages in tort would be 
champertous, and therefore void. But it was held in Ogdens Lid. 
v. Weinberg (1906) that an assignment by Trustee in bankruptcy 
of a debtor’s business, debts, contracts, and engagements in- 
cluded a validly assigned claim for unliquidated damages for 
breach .of contract. | 


Assignment of Obligations. 


There can be no assignment of obligations under a contract. 
The only way in which the burden under a contract can be 
shifted is by a new contract, whereby the party to whom per- 
formance is due agrees to release the party who is bound, in 
consideration for another person’s undertaking the burden. This 
process of forming a new contract by replacement of the original 
parties is termed Novation. 


It is sometimes said that the obligation, under a contract, 
to supply goods, e.g., a certain quantity of bricks, is assignable, 
but this is not so. It is true that where a party undertakes to 
supply goods to another he can pay someone else to supply 
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them, but if he does this he is not assigning the duty to perform, 
he is performing himself by means of that other person; he 
himself remains liable on the contract and it is he who must 
answer if performance is not according to contract. 


Assignment *by Operation of Law. 


As soon asa person dies his personal representatives automatic- 
ally acquire all the rights of the deceased, and take his estate 
subject to his liabilities. The personal representatives, whether 
executors or administrators, are liable to carry out all contracts 
entered into by the deceased other than those of a personal 
nature, such as employment, but their liability is limited to the 
extent of the deceased’s estate. Similarly in the case of a person’s 
bankruptcy, the Trustee in.bankruptcy acquires all the rights of 
the bankrupt and must meet all obligations as far as the assets 
which he receives allow this to be done. The Trustee may, 
however, renounce unprofitable contracts, for example, leases 
burdened with onerous covenants. Contracts involving personal 
service, hdwever, do not pass to the Trustee. 


Nesgotiability. 

Certain contracts when in documentary form can be passed 
from one person to another without notice to the person liable on 
them, and, subject to certain conditions, so as to confer on the 
person who takes them the right to sue in his own name free 
from any of the equities and defects in the transferor’s title that 
would affect the assignee of an ordinary contract. Such docu- 
ments are termed “ negotiable instruments.”’ 


A negotiable instrument is defined in Wiis as an “ instru- 
ment the property in which is acquired by every person who takes 
it bona fide and for value, provided that the instrument is such 
ahd in such a state that the true owner could transfer the con- 
tract or engagement contained therein by simple delivery of the 
instrument.” | 


Instruments recognized as Negotiable. 


In the Introduction it was stated that the custom of merchants 
became part of the law merchant, and was enforced and admin- 
istered by the Courts. This applies particularly to negotiable 
instruments, and the Courts, in several modern decisions, have 
judicially recognized the general usage of merchants in regarding 
various instruments as negotiable. In Bechuanaland Exploration 
Co. v. London Trading Bank (1898) debenture bonds to bearer 
under the seal of a company were legally recognized as negotiable 
when it was shown that by mercantile usage they were so 
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treated. In the more recent case of Hdelstein v. Schuler & Co. 
(1902), it was not only held that British and foreign bearer 
debentures were negotiable instruments, but it was stated that 
the Court would take judicial notice of the negotiability of such 
instruments, without requiring evidence to prove the usage 
of merchants in regard to them. Certain instrurhents, notably 
bills, cheques, and notes, are regarded as negotiable by Acts 
of Parliament. The negotiability of others has been recognized 
from time to time by legal decisions in the Courts based on 
evidence of mercantile usage. 


An instrument not generally recognized as negotiable may 
become “negotiable by estoppel” or quasi-negotiable. If an 
instrument purporting to pass by delivery is placed by the true 
owner in the hands of an agent who delivers it to a bona fide 
holder for value, the true owner is estopped from denying that the 
instrument is negotiable: Goodwin v. Roberts (1876). Thus, a 
corporation or company issuing securities not generally recognized 
as negotiable may be estopped, ie., precluded from disputing 
their negotiable character, if they are described on their face as 
being payable to bearer: Re General Estates Co. (1868); Re 
Imperial Land Co. of Marseilles (1870). 


Among instruments now legally recognized as negotiable 
are :—Bills of Exchange, Promissory Notes, Cheques, Ex- 
chequer Bills, Bank Notes, Dividend Warrants, Share Warrants, 
Kast India Bonds, Bankers’ Circular Notes, Debentures payable to 
Bearer. Post Office Orders, Money Orders, I,0.U.s and Share 
Certificates and Transfers are not negotiable. Bills of lading, 
and other documents by the transfer of which a title to goods 
can be given, are assigned by delivery with or without indorse- 
ment, and persons taking them may sue in their own name without 
previous notice of the assignment to the party chargeable ; 
but they are not by reason of this negotiable, as holders in 
good faith and for value have no better title than that of their 
transferors ; so that if, at any time, such a document is stolen, 
subsequent holders have no title, and any set-off for freight, etc., 
can always be pleaded against any holder in good faith and for 
value. 


The most important forms of negotiable instrument which 
require detailed consideration are Bills of Exchange, Promissory 
Notes, and Cheques, which form the subject of Chapter 5. 


Negotiability compared with Assignability. 
The true meaning of negotiability can best be understood by 
a consideration of the differences between negotiability and 
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assignability. The following comparative table of the essential 
differences between legal assignability and negotiability will 
serve to bring out the principal characteristics of the latter :— 


ASSIGNABILITY. 


1. Form. 


In addition to the transfer be- 
ing mate, notice must be given to 
the debtor. In the case of a 
statutory assignment both the 
transfer and the notice must be 
in writing. 

2. EqQuiriEs. 

The transfer is ‘subject to 
equities,” i.e., the assignee takes 
the rights subject to any defence 
or set-off which the party liable 
could have raised against the 
assignor, and subject to the 
rights of third parties. 


3. Tirzx. * 
The assignee can acquire only 
the same title as was possessed 
by the assignor. 


NEGOTIABILITY. 


The property (i.e., absolute owner- 
ship) passes by mere delivery, or 
by indorsement and delivery of 
the instrument, without notice 
to the party liable. 


A “holder in due course ’’ holds the 
instrument “‘ free from equities,”’ 
i.e., he takes the rights free from 
any defence which could have 
been raised against a former 
party, and without being subject 
to the rights of third parties. 


A “‘ holder in due course ”’ takes the 
instrument free from any defect 
in the title of a prior holder. 


The term “holder in due course” is defined in Section 29 
of the Bills of Exchange Act, 1882 (qg), and is applicable to 
any negotiable instrument so far as the nature of the instrument 
allows. 


A practical example will serve to illustrate the foregoing 
distinctions: A owes B £50, and gives B a written acknowledg- 
ment of the obligation in the form of an I.0.U. B can transfer 
this instrument, and assign the debt of which it is evidence, to C, 
but C’s right to the £50 is subject to any set-off or counterclaim 
which A may have against B. If, however, A gives B a promissory 
note for £50, B may transfer the note to C, by mere delivery if it is 
payable to bearer, or by indorsement and delivery if it is payable 
to order, and provided C takes the instrument in good faith 
and for value, he can claim payment of the £50 from A, and 
is not affected by any claim A may have against B. 


Negotiability compared with Transferability. 

The foregoing example will serve also to illustrate a further 
important distinction ; that between negotiability and transfer- 
ability. Many instruments, which are not negotiable, may be 
passed from hand to hand for value without the formalities of 


(q) See post, Chap. 5. 
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assignment in such a way that the property in them is transferred 
from one person to another. Such instruments are transferable : 
if everything is in order the transferee obtains a good title, but 
the absence of’ negotiability means that the transfer is made 
“subject to equities,’ and the right of the transferee is liable to 
be defeated by any prior defects of title or by any defences which 
can be set against any prior holder. An appropriate instance 
is that of the British Postal Order, on the face of which are 
printed the words, ‘‘ Not Negotiable.” In spite of this-warning 
that the instrument is not negotiable in its origin, it is well known 
that these orders are frequently passed from hand to hand for 
value: such transfers are perfectly valid so long as all parties 
act honestly and in good faith, but the intervention of theft, 
fraud, or illegality is sufficient to defeat the right of any subse- 
quent holder of one of these orders. 


The characteristic of negotiability may in some cases be 
removed, and an instrument previously negotiable may be 
made not negotiable or made negotiable subject only to the 
fulfilment of certain specified conditions. For example, a 
crossed cheque (whether payable to order or to bearer), which 
is a negotiable instrument, may be made not negotiable by the 
addition of these two words to the crossing on its face. An 
open order cheque, which in its origin is negotiable by in- 
dorsement and delivery, may be made not negotiable by the 
addition to the payee’s name of words prohibiting transfer, 
as for instance, ‘‘ Pay James Brown only.” Similarly the 
negotiability of an open or crossed cheque may be removed 
if it is restrictively endorsed, but it is to be noted that where 
a restrictive indorsement permits further transfer, then, although 
the instrument loses its negotiability, it is nevertheless still 
transferable. 


The true owner of a negotiable instrument is the person who 
is entitled to the property in the instrument. There is a pre- 
sumption that the bearer of an instrument payable to bearer is 
the true owner, and therefore any negotiation by him is valid and 
effectual, as far as third parties, acting in good faith, are con- 
cerned. ‘The true owner of an instrument payable to order is 
generally the person to whom the instrument is by its terms made 
payable. A holder in due course is always the true owner, even 
in respect of a stolen negotiable instrument which has been 
transferred to him. The person from whom the instrument was 
stolen has no rights over the instrument in precedence of those 
of the holder in due course. 


It must be borne in mind that an absolute title to a negotiable 
instrument, good against all the world, is not passed unless the 
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instrument is taken for valuable consideration, and in good faith. 
Valuable consideration in regard to bills of exchange (r) is always 
presumed until the contrary is proved, and although, in the case 


of an accommodation bill (ie., one which a person has signed 


without receiving -value therefor, or for the purpose of lending his 
name to another party), valuable consideration is absent as 
between the party accommodating and the party accommodated, 
yet as sdon as value has been given for the bill a subsequent 


_ holder obtains a valid title good against everyone, including the 


accommodating party. 

Section 90 of the Bills of Exchange Act, 1882, provides that 
a thing is deemed to be done in good faith within the meaning 
of the Act, where it is in fact done honestly, whether it is done 
negligently or not. Any’ mala fides must be proved very clearly 
in order to upset the title, and the fact that a person has not exer- 
cised great caution, or has shown negligence, will not necessarily be 
sufficient to show that the holder was not a holder in good faith. 


Lonpon Jornt Stock Bank v. Summons (1892). 


A broker, who held negotiable instruments belonging to his 
clients, in fraud of the owner pledged certain of them with his 
bankers, who made no inquiries as to whether they were his or 
whether he had authority to deal with them. The broker 
absconded and the bankers realized the securities. Whe true 
owner, who had merely left the securities with the broker in 
the ordinary way of business, brought an action against the 
bankers. 

It was held that, there being no circumstances to create 
suspicion, the bankers had a good title to the securities and so 
were entitled to realize them and retain the proceeds. 


In Baker v. Nottingham Banking Co. (1891), it was decided 


_ that the fact that the pledgor was a broker was not enough 
_ to affect the bank with notice that the securities pledged did 


not belong to him or cast on the bank the duty of making 
inquiries. But in a similar case, Sheffield v. London Joint Stock 
Bank (4888), the bankers had notice that the broker was himself 
only a pledgee re-pledging, and therefore they could not get a 
better title than the broker had. 


What Negotiability Implies. 
Negotiable instruments therefore have the following character- 
istics, which are implied in the term Negotiability :— 


(1) The property in them and not only the possession passes 
from hand to hand by delivery, or by indorsement and 
delivery. 

(2) No defect in the title of the transferor or of any previous 
holder affects the title of a “‘ holder in due course.’ 

(r) See post, Chap. 5. 
EB 
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(3) A holder in due course holds “ free of all the equities,” 
that is, he is not affected by any defences that might 
have been available against a previous holder. 

(4) A holder in due course can sue in his own name. 


The holder in due course of a negotiable instrument has a 
perfect title, even if he takes from a thief, and his title can be 
invalidated only in’the case of a prior forgery. Negotiable 
instruments are therefore exceptions to the two rules of Common 
Law ;— 


(1) That choses in action are not assignable (s). Note, however, 
that they are assignable in Equity and under Section 136 
of the Law of Property Act, 1925 (t). 

(2) That “no one gives what he has not” (Nemo dat quod 
non habet). 


If there is any doubt as to whether an instrument is negoti- 
able, a rough-and-ready test to apply is: Can a perfect title be 
obtained through a thief? If the answer is in the affirmative, 
the instrument is negotiable ; if in the negative, the instrument is 
not negotiable. 


Negotiable instruments payable to bearer are freely negotiable 
by simple delivery ; but if they are payable to order, indorse- 
ment by the transferor is necessary, in addition to delivery, in 
order to convey a title free from existing defects. This necessity 
for indorsement provides the only important case where the title 
of a transferee who acts in good faith and for value may be 
defeated: he cannot in any circumstances have a good title 
if the indorsement of a previous holder has been forged, for 
no title can be made by, through, or under a forgery (u). Thus 
if an order cheque is stolen after indorsement by the holder, 
and is transferred by the thief to a holder who takes bona fide 
and for value, then the latter has a good title—Lee v. Newsam 
(1823) ; but if the thief has forged the indorsement of the owner, 
and has then transferred the cheque, the transferee does not 
obtain any title or property in the instrument, for he does not 
become a holder in any sense of the word. The proper indorse- 
ment, which is essential to the negotiation of an order cheque, 
is then absent. 


(s) See ante, p. 89. (t) See ante, p. 90. 
(uw) See post, Chap. 5. : 


CHAPTER 3 
DISCHARGE OF CONTRACT 


The idegal tie created between the parties to a contract 
subsists only so long as legal obligations arising out of it remain 
unsatisfied ; by discharge of a contract is meant the extinguish- 
ment of those legal obligations and the consequent destruction 
of the contractual relationships of the parties. This may be 
brought about in one or other of several ways, namely :— 


(1) Agreement. 
(2) Performance. 
e (3) Breach. 
(4) Subsequent Impossibility. 
(5) Death. 
(6) Lapse of Time. 
(7) Bankruptcy. ) 
(8) Merger and Estoppel. 
(9) Material Alteration, in certain cases. 


In some of these cases other rights and liabilities may be 
. substituted for those under the original contract; but the con- 
tract itself is absolutely at an end, subject to certain exceptions 
referred to hereafter. 


Discharge of Contract by Agreement. 


Just as contractual rights and liabilities arise out of agree- 
ments, so also it is possible to destroy them by agreement, 
provided only that the same principles to which regard was had 
in determining whether a valid contract was initially created are 
observed in connection with the subsequent agreement to dis- 
charge that contract. 

There are five modes in which agreement can discharge a 
contract— 

(a) By making such an alteration of the terms of the original 
contract as amounts to the substitution of a new agree- 
ment in place of the old one. The implication must 
be perfectly clear. Whether an alteration amounts to 
a mere variation of the contract, or to the substitution 
of an entirely new contract, is a question to be decided 
on the facts of each case. A postponement of perform- 
ance is not a substitution of a new contract. A new 
simple contract may discharge even a deed. 
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(6) By both parties mutually waiving their rights before either 
has performed his duties under the contract. Waiver 
by one party is sufficient consideration for waiver by 
the other, but bills of exchange and promissory notes 
may be discharged by the holder’s waiver without con- 
sideration. : 


(c) By accord and satisfaction. Where one party has done 
what he engaged to do, his renunciation of his rights 
will discharge the contract if new consideration is given 
by the other side. In this case we have “ accord 
and satisfaction.” ‘‘ Accord and satisfaction”? means 
an agreement between the parties that something shall 
be given to, or done for, the person who has the right 
of action, in satisfaction of the cause of action. There 
must be not only agreement (‘‘ accord ’’) but also con- 
sideration (‘‘ satisfaction”). Such an arrangement if 
really one of substituted performance. Thus, if A, 
being entitled to receive a horse under a contract of 
sale, agrees to receive a sack of coal instead, there will 
be “accord and satisfaction ” and the original contract 
will be discharged. The mere making of an executory 
promise without its being carried out is sufficient— 
British Russian Gazette, etc., Lid. v. Associated News- 
papers, Ltd. (1933). 


An accord and satisfaction may assume any one of 
three different forms :— 


(i) The acceptance of an act, e.g., payment of 
money, in satisfaction and discharge of the 
: obligation. 

(il) The acceptance of a new contract (e.g., the giv- 
ing of a bill of exchange) in satisfaction and 
absolute discharge of the obligation, with the 
result that, even if that contract is not per- 
formed, the original obligation is none the less 
extinguished, and the creditor’s sole recourse 
is on the contract so substituted for it. 

Novation comes under this head. Thus, 
where one partner in a firm wishes to retire, 
the firm’s creditors may agree to release him 
in consideration of the incoming partner’s 
assuming the outgoing partner’s liability. In 
this event, the outgoing partner is discharged 
by accord and satisfaction. 

(iii) The acceptance of a new contract (e.g., the giv- 
ing of a bill of exchange) in satisfaction and 
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conditional discharge of the obligation, the 
creditor is remitted to his original right of 
action, and this remedy is alternative to his 
right of action on the new and substituted 
contract. 


(d) By Release—i.e., a waiver given for no consideration 
.by one party who has performed his part. ‘The release 
must be effected by deed. ‘The release of one of several 
joint debtors releases all, unless rights against the others 
are expressly reserved in the deed of release, in which 
case it is looked upon as a mere agreement not to sue 
the debtor to whom it is given. 


(e) A contract may contain within itself provisions for its 
own discharge, e.g., there may be terms stipulating 
that upon the failure or happening of a certain event 
the contract shall be void. Such terms are sometimes 
called conditions subsequent. 


Discharge of Contract by Performance. 


Performance is the fulfilment of the terms of a contract 
“‘ according to their real effect.’’» The parties have the right to 
demand performance and, on the other hand, must perform their 
part. Performance by a third party may be sufficient ; but not 
if the contract is of a purely personal nature, e.g., if A agrees 
to write a book for B, the writing of a book by C will not 
constitute performance. In the absence of provision as to the 
time of performance, the contract must be performed within a 
reasonable time, but if a specific time is fixed failure to perform 
within the stated period will involve a breach of contract. The 
effect of such a breach will vary according to whether or not 
time is of the essence of the contract (v). 
' If the debtor under a contract is owed money by the creditor, 
he may “ set off’ one sum-against the other and reduce his debt 
wholly or partially. Only liquidated debts, i.e., debts ascertain- 


able with precision, can be set off in this way, but unliquidated 


claims may be pleaded by way of counter-claim in an action. The 
set-off may be in respect of a claim which has arisen after action 
has been brought. 


PAYMENT IN PERFORMANCE OF CONTRACT 
Where money is due the handing over of the money and fs 
acceptance by the other party amount to an absolute discharge 
of the contract. If, however, the contract contains any special 
conditions, as to place, or time, or method of payment, the 
(v) SeeZpost, p.’ 234. 
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discharge is absolute only if the condition is fulfilled. An agree- 
ment to pay a sum of money is not performed by a mere readiness 
to pay; there must be an actual tender, and, unless another 
arrangement is agreed upon, the debtor must seek out the creditor 
and offer payment upon the due date. The demanding of pay- 
ment by the creditor is a formality, and not an obligation. The 
mere tender of money does not discharge the debtor, but if 
after making such tender he is sued for the amount, he may 
pay the money into court with a plea of tender. Should the 
plaintiff then recover no more than the amount tendered, he 
must pay the costs of the defendant, who is thus placed in as 
good a position as he held at the time of the tender. 

The full amount of a debt must be tendered unconditionally. 
If a tender be made under protest, the right to dispute the amount 
will remain open. The exact amount must be tendered, or else 
an amount of money in such a form that the creditor can take 
what is due to him ; the creditor is not under a duty to give change 
—Betterbee v. Davis (1811). 


Where performance requires the delivery of goods, and these 
are properly tendered but refused, such tender, unlike that of 
money, absolutely discharges the person who tenders them. 

Legal Tender.—A valid tender of money must be in what 
is known as “legal tender,” that is— 


(2) Gold coin of the realm up to any amount; silver and 
cupro-nickel coins (Coinage Act, 1946) for any amount 
up to forty shillings ; copper for any amount up to one 
shilling (Coinage Act, 1870); mixed metal threepences 
up to two shillings (Order in Council, 1937, under 
Coinage Act, 1870). 

(}) Bank of England Five Pound Notes (in England and 
Wales), except by the Bank itself and its branches, for 
£5 or more (Bank of England Act, 1833, and Currency 
and Bank Notes Act, 1928). Bank of England Five 
Pound Notes issued before the 2nd September, 1944, 
ceased to be legal tender as from the Ist March, 1946, 
being exchangeable for later issues or for Notes of lower 
denominations. 

(c) Bank Notes for one pound and ten shillings to any amount 
(Currency and Bank Notes Acts, 1914 and 1928). 

Treasury Notes issued under the Currency and Bank Notes 
Act, 1914, are deemed to be Bank Notes by reason of 
the Currency and Bank Notes Act, 1928. 


Strict compliance with the foregoing rules would be necessary 
if there were any likelihood of a future dispute in which it might 
be desired to plead tender, The court would, however, requir 
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very little evidence to be satisfied that a creditor had waived his 
legal rights to the strict observance of these rules. 


Mode of Payment.—The contract may stipulate that payment 
shall be made in a certain form; e.g., by cheque, or in cash, or 
through a certain medium, as through a bank, or by post. 
Failure by the debtor to observe the exact provisions of the 
contract*as to mode of payment will not affect his discharge 
from liability so long as an effective payment is made; i.e., 
the creditor receives the whole consideration due to him; but 
if he does not, the debtor will remain unrelieved of his obligation 
to make the payment in the manner required. Furthermore, 
apart from express provision, the debtor is bound to take such 
precautions as would ordinarily be taken by a prudent man of 
business. Thus, if a large sum of money is remitted through 
the post in the form of bank notes, and the amount is lost or 
stolen during transit, the debtor will not be discharged— WM itchell- 
Henry v. Norwich Union Life Insurance Society (1918). 


Payment through the post is not good payment unless the 
creditor has requested payment in this manner, and such a 
request will not be inferred from a long course of dealing. 

PENNINGTON v. CROSSLEY (1897). 
A merchant in Bradford had for many years sent cheques 
by post to a merchant in Halifax without any objection by the 


creditor. At last one was stolen, the indorsement was forged 
and the cheque was cashed by a stranger. 


It was held that a direction to send through the post will not 
be inferred solely from the fact that the debtor has for many 
years been in the habit of making payments by cheque in that 
way, and that therefore the loss must fall on the Bradford 
merchant. 


The payment of a smaller amount in discharge of a greater 
will not estop the creditor from recovering the balance, even if 
he accepts the smaller amount as in full discharge and gives a 
receipt to that effect; but should there be any consideration, 
however inadequate, for foregoing the balance, the creditor will 
be estopped from denying the validity of the discharge. A 
discharge of the debt by accord and satisfaction will have resulted, 
provided of course the creditor has agreed to a full discharge. 
Payment of a smaller amount before the whole debt is due, or 
payment of a liquidated (i.e., definite) sum in discharge of a 
greater, unliquidated (i.e., uncertain) amount, will be sufficient 
consideration ; so also will payment by cheque instead of in cash 
(provided the payee accepts it in absolute discharge—see below) 
unless the debtor is bound to pay by cheque, or the payment of a 
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smaller amount by a third party with the creditor’s consent, or 
the giving and acceptance of a chattel instead of cash. A com- 
position made by a debtor with his creditors is another’case where 
consideration is deemed to be given for the discharge of a greater 
sum by the payment of a smaller. Under the Bankruptcy Act, 
1914, such a composition has the effect of releasing the debtor 
from most of his liabilities. It may be noted that where an agree- 
ment for service is replaced by another providing for payment 
of lower wages, the subsequent agreement validly displaces the 
earlier one because there is consideration for the agreement 
to accept a lesser sum in that the employment is continued— 
Raggow v. Scougall & Co. (1915). 


In Smith v. Ferrand (1827) a debtor gave a creditor an order 
on his bankers in payment of his debt. The creditor was entitled 
to take cash from the bankers, but nevertheless he took a bill, 
which was subsequently dishonoured. It was held that as the 
creditor had made his own special terms with the third party on 
whom the order had been given, the original debtor had made a 
sufficient payment and was discharged. 


Should a creditor accept payment made on behalf of his 
debtor by an unauthorized third party, a valid discharge would 
result if the debtor, either by act or implication, ratified the 
payment. Until the payment is authorized, it is possible for 
the creditor to return the third party’s money and enforce his 
claim against his proper debtor. 


The creditor is not bound to accept a cheque or other instru- 
ment in payment of his debt, but if he does so, the debt will be 
discharged, provided the instrument is not dishonoured. If 
it is dishonoured, the creditor may sue either on the instru- 
ment or on the original debt. Where, however, a cheque is 
dishonoured owing to the fault of the creditor, he is estopped 
from claiming further payment under the cheque. On the 
other hand, if the debtor offers cash and the creditor speci- 
fically asks for a cheque or other instrument, he takes it un- 
conditionally and the creditor’s rights of payment are limited to 
the instrument taken. : 


The mere fact that the creditor takes a cheque or other instru- 
ment in payment is not in itself evidence that he agrees to take 
ib.in absolute discharge of the debt ; if no express statement or 
request has been made, an agreement to take the instrument in 
absolute discharge can only be inferred froni the surrounding 
circumstances. 


Payment to the creditor’s agent is the same as payment to 
the creditor in person, provided that the agent is authorized to act, 
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or usually acts, in such business for the creditor. Certain agents 
have an implied authority to receive payment of money, e.g., 
a factor, a shop assistant employed in selling goods, and an 
auctioneer. Payment to an agent must be in money, and not 
in goods, or by way of set-off. An agent possessing a lien on 
goods is entitled to demand payment in respect thereof, and 
his right cannot be defeated by payment direct to the principal. 
If there are joint creditors, the debt will be discharged by pay- 
ment to any one of them. 


Giving of Receipts.—It is usual for a receipt to be given on the 
payment of money and, where the amount is £2 or over, the receipt 
* must bear a twopenny stamp affixed at the time of signing; 

it cannot be given in evidence unless and until it is properly 

stamped. If the creditor should refuse to stamp the receipt 
or should refuse to give a receipt where a receipt would be 
liable to stamp duty, or if he should in any way attempt 
to evade the stamp duty, he is liable to a fine of £10. 

But it wquld appear that no receipt can be demanded for a 

payment of under £2. If the receipt should not be stamped at 

the time it is given, it may be stamped afterwards by an impressed 
stamp on payment of certain penalties. 


Receipts for certain payments are exempt from Stamp duty, 

e.g., receipts for taxes, for payment of seamen’s wages, for 

* deposits at a bank, or for salaries and wages. A receipt is good, 

but not conclusive or essential, evidence of payment. Evidence 

of any facts tending to establish or to disprove payment will 

be admitted, and even if a receipt is produced its effect may be 
destroyed by proof of mistake or fraud. 


Appropriation of Payments.—A debtor, owing several debts 
to the same creditor, may pay to the creditor a sum less than 
his total indebtedness, and if he does so the money will be 

. appropriated in accordance with the following rules— 


(a) The debtor at the time of payment may appropriate the 
payment to whichever debt he pleases. The appro- 
priation may be expressed in words or implied by the 
debtor’s conduct—Peters v. Anderson (1814). 

There must be something more than a mere intention on 
the part of the debtor uncommunicated to the creditor 
to amount to an appropriation by him—Leeson v. 
Leeson (1936). 


(6) If the debtor makes no appropriation, the creditor may do 
so at any time before the commencement of an action, or 
during the action, and in any way by which he makes 
his intention clear—Seymour v. Pickett (1905); but the 

E* 
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debtor must have had, at some time, the first oppor- 
tunity of making the appropriation. The creditor’s 
appropriation is revocable until communicated to the 
debtor, but not afterwards—Friend v. Young (1897). 
If the creditor has a legal or equitable claim, even though 
statute-barred, he may appropriate to it, but not to a 
debt arising upon an illegal contract. The balance of 
a statute-barred debt is, however, not revived by an 
appropriation on account of such a debt. : 


(c) In the case of a current account, for example, a current 
account with a bank, in the absence of any appropria- 
tion by either the debtor or the creditor, the rule in 
Clayton’s, Case (1816) applies and the payment is pre- 
sumed to have been appropriated to the debit items 
in order of date. 


In Clayton’s Case (1816), Clayton was a current account cus- 
tomer of a firm of bankers which failed some time after the death 
of a partner. At the time of the death, Clayton had a large 
credit balance, but, subsequently, he drew out amounts the total 
of which exceeded that balance, although, from time to time, 
he paid in sums which resulted in a larger balance standing to 
his credit at the time of the firm’s failure than at the time of 
the partner’s death. He claimed that his drawings after the 
death were against the amounts subsequently paid in, and that 
the deceased partner’s estate was, therefore, liable for the balance 
shown in his favour at the date of death. Held that the first 
drawings after the partner’s death were against the balance due 
at that time, and that, as Clayton had in fact exhausted that 
balance, the deceased partner’s estate was free from all liability. 


If money belonging to the debtor should come into the hands 
of the creditor, no appropriation by him will be binding on the 
debtor unless the latter has had some opportunity of allocating 
the payment, and accordingly the creditor’s appropriation must 
be communicated to the debtor where necessary to afford him 
such an opportunity—London and Westminster Bank Lid. v. 
Button (1907). If a customer of a bank. has two accounts, one 
of which is overdrawn and the other in credit, the bank may 
not appropriate moneys in the credit account in payment of 
the debt due on the other account, without the consent, express 
or implied, of the customer to their so setting off the one 
account against the other—Greenhalgh v. Union Bank of Man- 
chester, Lid. (1924). Generally, however, the debtor must first 
have knowledge of an appropriation before the creditor can 
appropriate the funds to any particular debt. 
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When the creditor has made a particular appropriation he 
can, at any time afterwards, alter his intention unless he 
has notified the appropriation. He can appropriate to a 
specialty or a simple contract debt, or to a debt barred by the 
Limitation Act. Where he appropriates money to a statute- 
barred debt, his right to sue for any unpaid balance of such debt 
is not revived. Revival of the right to sue can be brought 
about only by a part-payment made by the debtor expressly on 
account of the barred debt, or in one of the other ways definitely 
recognized by law (w). 


It was held in Re Halleti’s Estate (1880), that the Rule in 
Clayton’s Case will not be applied against a cestui que trust where 
a trustee has mixed trust money with his own money in his 
banking account. In such a case it is presumed that in drawing 
from the account the trustee draws his own money first and not 
the trust money. But if the drawings out more than exhaust 
the amount of the trust money and subsequently the trustee 
pays in money of his own that money will not be deemed to 
be paid into the trust account so as to make up the deficiency 
—although the trustee can, of course, expressly appropriate it 
to this purpose. The Rule in Clayton’s Case will be applied as 
between two beneficiaries whose moneys have been paid into the 
same banking account when part of those moneys has been after- 


. wards drawn out by the trustee—Re Stenning (1895). 


Payment of Interest.—Interest on a debt can be claimed by 
the creditor in the following cases :— 


(a) When it has been expressly agreed upon in the contract. 
(b)-When it can be implied from the contract that the parties 
agreed upon it, e.g., if it is allowed by trade custom, or 
if the conduct of the parties is such as to show that 

_ they intended that interest should be paid. 

(c) Where money is payable on a bond to secure a penal sum. 

(d) To a surety who has paid under his guarantee. 

(ec) On money obtained or retained by fraud. 

(f) On trust money improperly retained by trustees instead 
of being invested or paid over. 

(g) Under a statutory provision, e.g., Bills of Exchange Act, 
1882, section 57 (2). 

(h) On a judgment debt, interest at 4 per cent. from the time 
of entering judgment until it is satisfied (Judgments 
Act, 1838, section 17). 

(t) On money charged on land under a settlement or con- 
tract, if it is a fixed sum and due to be paid at a fixed 
time. 

(w) See post, page 129. (w) See post, page 198, 
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(j) On overdue bills of exchange and promissory notes. 

(4) Where allowed by the Court, under the power conferred 
by the Law Reform (Miscellaneous Provisions) Act, 1934, 
which provides that in any proceedings tried in any Court 
of Record for the recovery of any debt or damages the 
Court may, if it thinks fit, order that there shall be 
included in the sum for which judgment is given, interest 
at such rate as it thinks fit on the whole or any part 
of the debt or damages for the whole or any part of the 
period between the date when the cause of action arose 
to the date of the judgment. The Act provides that the 
above shall not (a) authorize the giving of interest 
upon interest, or (b) apply in relation to any debt upon 
which interest is payable as of right by virtue of 
agreement or otherwise, or (c) affect the damages 
recoverable for the dishonour of a bill of exchange. 


The provisions of the Law Reform (Miscellaneous Provisions) 
Act, 1934, described.in (k) above, replace those of sections 28 and 
29 of the Civil Procedure Act, 1833, which gave the jury, or, 
where there was no jury, the Judge, a discretionary power to award 
interest in certain cases where goods were déliverable or a liquidated 
sum payable ; under the Act of 1934 the discretion is not confined 
to actions where a liquidated sum is claimed, but applies in all 
actions in a Court of Record. Further, under the Act of 1833, 
it was necessary that the creditor should have made a demand 
for money due with a statement that interest would be claimed 
—this is no longer necessary. 


The Law Reform (Miscellaneous Provisions) Act refers to 
proceedings in a Court of Record; this includes a County Court, 
which is now a Court of Record—County Courts Act, 1934, 


Compound interest is never allowed unless by express or 
implied contract—Fergusson v. Fyffe (1841). 


There is no limit to the rate of interest which may be agreed 
upon between parties to a contract, and, as a general rule, the 
Court will not interfere however high the rate may be. Under 
the Moneylenders Act, 1900, however, the Court has power to 
“re-open ” all transactions with moneylenders, i.e., order them to. 
return any interest paid to them for money lent, if the interest 
charged is excessive and the contract is harsh and unconscionable 
or otherwise such that a court of equity would grant relief, 
The fact that the rate of interest is high will not of itself enable 
the Court to interfere; it must be proved in addition that the 
whole transaction is harsh and unconscionable, taking into 
account its hazardous nature—Shaffer v. Blyth (1920). Where, 
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however, the rate of interest exceeds forty-eight per cent. per 


annum, the Court must presume, in the absence of evidence to 
the contrary, that the transaction is harsh and unconscionable— 
Moneylenders Act, 1927, s. 10. The Court has no power to re- 
open a transaction which has been the subject of a judgment 
in a previous ‘action. 

It is illegal for a moneylender to charge compound interest, 
or penal interest on account of default being made in payment 
of sums due under the contract. But he may charge simple 
interest on sums in respect of which default has been made at 
a rate not exceeding the rate payable on the principal apart 
from any default, and such interest: will not be reckoned as 
interest charged in respect of the loan—Moneylenders Act, 1927, 
s. 7. 


Breach of Contract. 


Breach of contract is the failure to fulfil a contractual 
obligation. It gives a right of action for damages to the 
injured party, and if it is sufficiently serious, so as to defeat the 
object of the contract, it justifies the injured party in renouncing 
the contract altogether. It is not difficult to decide whether or 
not a breach has in fact occurred, but whether or nat the breach 
is of such a nature as to bring the contract to an end is often by 


_ no means easy to determine. 


In subsequent chapters, the rules governing the various 
special contracts there dealt with will be discussed in some detail. 
At this stage the general principles alone need be presented. 


Breach of contract may occur in two ways: by express 
repudiation (either before performance is due, when it is called 
renunciation, or at or during the time when it is due), or by 
implication, i.e., either by the party’s putting himself in such a 


- position as to be unable to perform, which he may do either before 


performance is due or when it is due; or by simple failure to 
perform. 


It may occur at two different stages (as explained above) : 
before the time for performance or at or during the time for 
performance. 


It may be of two different kinds: total, and partial. 

It is unnecessary to enlarge on express repudiation, for this 
will be clear in all cases; implied repudiation, however, will 
require consideration in connection with the discussion of total 
and partial breaches. 

Anticipatory Breach.—It has been stated that a contract can 
be broken before the time for its performance has arrived. If 
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one party renounces the contract before performance is due, the 
other party may immediately commence proceedings for breach 
of contract. He need not wait until the time fixed for per- 
formance arrives. 


HOCHSTER v. DE LA Tour (18583). ° 


The defendant had agreed to employ the plaintiff as courier 
on a Continental journey from a date subsequent to that on 
which the contract was made. Before the date fixed for the 
commencement of the employment, the defendant wrote to the 
plaintiff informing him that his services would not be required. 


It was held that the plaintiff was entitled to bring an action 
at once, without waiting for the time when the employment 
was to have commenced. 

A further example will illustrate the case of anticipatory 
breach by conduct as distinguished from express renunciation. 
In Synge v. Synge (1894), A promised B that if she would marry 
him he would leave her a house and lands for life. After the 
marriage had taken place A conveyed the property to a third 
person, so that it became impossible to fulfil the promise made 
to B, who immediately brought an action. Her claim succeeded 
on the principles enunciated above. 


In the case of anticipatory breach it must be specially noted 
that the renunciation must be absolute ; that is, the party who 
repudiates must repudiate all that the contract requires him to 
do, or so much of it as makes the remainder, in effect, no per- 
formance of the contract at all. 


Another point that arises in connection with anticipatory 
breach is that the breach need not actually take effect until the 
anticipated time of performance arrives. The injured party is 
not bound to treat an anticipatory breach as an immediate dis- 
charge of the contract, but, instead of bringing an action, may leave 
the exercise of his remedies until actual failure of performance. 


If, however, notice of an intention not to perform a contractual 
obligation is not accepted as breach and discharge, the party 
who gives such notice is entitled to take advantage of anything 
which makes his contract void or voidable. 


AVERY v. BOWDEN (1856). 


A contract had been made to the effect that a ship was to 
be sent to a port in Russia and there take a cargo from the 
agent of the charterer. A certain number of days were, as is 
usual, allowed for the loading of the cargo, so that the contract 
could not be actually broken until these had passed, except by 
way of anticipatory breach. On arriving at the specified port 
the master of the ship demanded a cargo from the agent, who 
replied on several occasions that he had no cargo to give him. 
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Finally, before the time for loading had expired, the agent told 
the master that there was no cargo and he had better go away. 
This was sufficient to have justified the master in abandoning 
any attempt to obtain the cargo, and would, if he had done so, 
have sufficed as a basis for an action for anticipatory breach 
of contract. The renunciation was not accepted, however, and 
war broke cut between England and Russia. From that moment 
performance of the contract became contrary to law and the 
contzact was therefore discharged. 


It.was held that the charterer was released from his engage- 
ment, and was under no liability to the shipowner. 


Breach at or during the time fixed for performance.—Here, 
asin anticipatory breach, there are repudiation by express notice 
and repudiation by conduct that makes performance impossible. 
There is also simple failure to perform. In Cort v. Ambergate 
Railway Company (1851) it was held that if during the performance 
of a contract one party gives the other notice that he does not 
intend to complete his part, and that the other need not continue 
to fulfil his obligations, the person receiving such notice is free to 
treat the contract as abandoned and to pursue his remedies for 
breach. He is not bound to continue doing the work imposed 
on him by the contract : he has merely to show that but for the 
repudiation he was willing to carry out his own undertaking. 


A similar case was Planché v. Colburn (1831). A person was 
engaged to write a work in a series of volumes. Before he had 
completed the work, but after he had given labour and expense 
to its preparation, the series was discontinued and its publica- 
tion definitely abandoned. It was held that as the publishers 
had thus made it impossible for them to produce the work, the 
author was entitled to payment for what he had done (on the 
basis of a quantum meruit (y), without having to tender his com- 
pleted work; for the abandonment of the contract by the 
publishers justified him in treating it as at an end. 


Failure in Performance.—It is now necessary to consider 
how a contract may be discharged by an actual failure to per- 
form obligations imposed by it. It is evident that in many 
cases such a failure will not destroy entirely the objects of the 
contract. For example, a party to a contract may have to 
fulfil several obligations ; if he fails to perform any one of them, 
there is undoubtedly a breach of contract, but the question arises : 
is the contract thereby discharged so as to relieve the other 
party of the obligation to perform his part of the contract ? 
The answer to this question must depend upon the circumstances 
in each case. 


One case can be eliminated at the outset. If a contract is 
(y) See post, p. 119. 
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made in such terms that the promises of the parties are not 
conditional upon each other, but are independent on both sides, 
then failure of performance by one party, even though it be total, 
will not discharge the other. If one party fails to do his part, 
the other is still bound to do what he has promised, his only 
remedy being an action for damages. Needless’ to say, such 
contracts are rare, and as a rule performance by one party is 
dependent upon performance by the other. | 


In many cases the intention is that both parties are to perform 
their parts concurrently, and if there is nothing to indicate a 
different intention, either in the contract itself or in any custom 
that is imported into the contract, concurrent performance will 
be deemed to have been intended. Thus, an order for goods, 
without special terms as to payment, implies a promise to pay 
on delivery. If the person who orders them is not ready with 
his payment, the goods need not be delivered, but payment 
could not be claimed without tender of the goods. 


The performance of a contract may be made subject to the 
prior fulfilment of some stipulation. Such a stipulation is 
called a condition precedent, and it may take two forms: it may 
either be of such a nature as to make performance contingent 
while its nori-fulfilment does not bring the contract to an end ; 
or it may be such as to discharge the contract if it is not fulfilled. 
A simple instance is that of a personal accident insurance in which 
a company undertakes to pay a stated sum to its client on two 
conditions: (a) that he meets with an accident : (6) that he pays 
apremium. The first condition is one which makes performance 
subject to an event but does not discharge the contract by non- 
fulfilment ; the second discharges it by non-fulfilment. If there 
is no accident there is no breach, but if the premium is not 
paid there is a breach. 


Breach of a stipulation, to constitute a discharge, must there- 
fore consist in some breach of a promise the performance of 
which is a condition precedent to performance by the promisee ; 
and the breach must be of so serious a nature as to be, in effect, 
a total breach of that condition. 


Where a party is alleged to have broken his contract, but he 
has partly done what he undertook to do, the question falls into 
two cases: (1) where a single undertaking is capable of per- 
formance in part ; (2) where an undertaking can be divided into 
several distinct promises one or more of which has been fulfilled. 


The rule in these cases is that although no partial breach 
necessarily discharges a contract, it may do so if the circum- 
stances lead to the inference that the contract is repudiated by 
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the breach. Contracts are often made for the delivery of goods 
by instalments, and if there is default at. the outset, either in 
delivery or payment (if payment is to be made separately for 
each instalment), there is a strong implication that the defaulting 
party does not intend to complete his undertaking: but the 
later the default occurs, the weaker this presumption becomes, 
and if, where a default is made, evidence can be adduced to 
explain it in any way that makes the presumption unnecessary, 
the default cannot be treated as a repudiation. 


Mersey STEEL AND Iron Co. v. Naytor (1884). 


A company agreed to deliver equal instalments of steel 
monthly, and the purchaser agreed to pay for each instalment 
soon after its delivery. The first delivery was made, and im- 
mediately afterwards a petition was presented to wind up the 
company. The purchaser refused to make the payment that 
was due, as he feared that he might have to pay again on the 
ground that there was no one who could give him a valid dis- 
charge of his debt. The company went into liquidation, and 
the liquidator refused further deliveries on the ground that the 
purchaser’s breach amounted to a repudiation. 


Jt was held that the purchaser’s non-payment for the reason 
* stated showed no intention to repudiate the contract, and that 
the contract was, therefore, not discharged. . 


If no such explanation were forthcoming, a total refusal to 
pay for, or deliver, the first instalment would amount to a 
repudiation. A part delivery of an instalment of an agreed 
amount may or may not be held to show inability or unwilling- 
ness to complete the contract, and no general rule can be laid 
down. If the contract is for delivery in or by instalments and 
its terms suggest that the price is based on each instalment, 
the vendor is entitled to require payment on delivery and need 
not wait until completion of the whole contract before demand- 
ing payment—Howell v. Evans (1926). The question is one which 
depends for its solution on the circumstances of each case. 


Where a contract is composed of several different promises, 
and a party fails to perform one or more of the things he has 
undertaken, the relative importance of his different promises 
must be considered. Some will be vital to the contract, whilst 
others will be subsidiary to it. A promise that is fundamental 
to a contract is called a condition, a subsidiary promise is called 
a warranty; but these, terms are very loosely used and the 
facts rather than the term used must be looked at. 


In marine insurance and affreightment contracts particularly, 
the word “ warranty ’’ means “ condition” in the strict sense. 
Where the contract states that certain undertakings are vital, 
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and this is not inconsistent with the general tenor of the contract 
taken as a whole, that is sufficient to make them conditions; 
but in every case the whole contract must be looked at, and if 
the object of the contract is defeated by the breach of an 
undertaking that breach will discharge the contract. 


JACKSON v. UNION Marine INsuRANon Co. (1874). 
A ship was chartered for a voyage, and it was stipulated 
that she was to arrive at a certain place at a stated date. 


It was held that the breach of such a stipulation was not a 
discharge of the contract unless the ship was delayed so long 
that the voyage was “ frustrated’ entirely. 


Generally, in contracts of affreightment, the “ frustration ” 
of the ‘‘ commercial object of the contract ”’ is the test employed 
to discover whether a breach is a discharge or not. The prin- 
ciple may be extended to other contracts. In a sale of goods, 
time of payment is not a condition unless it is so made in the 
contract. As a rule, however, time of delivery is vital. The 
reason is that in dealings with goods it is frequently ‘necessary 
for the purchaser to get his goods when the market is right for 
his purpose. In fact, time is generally ‘‘ of the essence of the 
contract ’’ in commercial transactions. 


A condition may be an undertaking that a certain thing is true, 
not merely a promise to do or abstain from doing a certain act. 


In Behn v. Burness (1862), a case arising out of a charter-party, 
a vessel was chartered under the stipulation that she was “‘ now 
in the port of Amsterdam ”’; this proved untrue, and the un- 
truth of it discharged the contract. 


Here, again, as in anticipatory breach, it must be noted that 
a broken condition will not operate as a discharge unless the 
injured party treats it as such. If he still insists on the perform- 
ance of the contract, or does anything that indicates an intention 
that the contract shall continue, his only remedy will be damages : 
for the conduct of the parties is evidence of the weight that they 
attach to the stipulation. 


Conditions are of three kinds: precedent, concurrent and 
subsequent. 


A “ condition precedent ”’ is a condition that the contract is 
not to bind the parties unless and until something happens or does 
not happen. For example, A may contract to buy a motor-car 
from B provided B first has it re-painted. Unless and until B 
does this A is not bound to take the car. 


A “concurrent condition” is a condition dependent upon 
simultaneous fulfilment of another condition, as where two parties 


ges 


DISOHARGE OF CONTRACT 115 


agree to do something for each other, performance by one being 
made dependent on simultaneous performance by the other. 


A “ condition subsequent ”’ is a provision in a contract where- 
by it is to be discharged on the fulfilment of the condition ; it is 
either something to be done by one party after the other has 
performed his part, or it is some understanding that if certain 
things do or do not occur, as the case may be, the contract shall 
be at an end. An example of a ‘‘ condition subsequent ”’ is to 
be found in the “ Excepted Perils” clause in a charter party. 
If any of the risks stated in the clause occurs, the shipowner is 
discharged from the duty of further performing his part of the 
contract. Where, therefore, a “ condition subsequent ” termin- 
ates the contract by reason of its being fulfilled, the contract is 
discharged, not by breach, but by agreement. 


REMEDIES FOR BREACH OF CONTRACT 


ds DAMAGES 


Damages are divided into two main classes, viz. (1) liqui- 
dated, and (2) unliquidated. Another division is into (1) general 
damages, and (2) special damages. — ? | 

Lnquidated damages are damages which are fixed at an agreed 
sum of money in the contract. For instance, A covenants with 
B not to carry on a particular business for a certain time within 
a certain area and to pay “as and for liquidated damages ”’ the 
sum of £100 on breach of covenant. Here, the parties have, 
between themselves, assessed the amount of damage which will 
be sustained by B if A commits a breach of covenant. The 
sum agreed upon is not always recoverable, however, for if the 
amount is greatly in excess of the damage which is likely to 
follow a breach it will be regarded as a penalty which the Court 
will not enforce, and the injured party will have to rely on his 
right to claim unliquidated damages for the breach of contract. 
The sum agreed upon will be considered as liquidated damages 
if it is a reasonable estimate of the damages which are likely to 
be incurred having regard to the circumstances that existed at 
the date when the contract was made—Dunlop Pneumatic Tyre 
Co. v. New Garage and Motor Co. (1915), where the House of Lords 
differentiated between the nature of liquidated damages and 
penalties. In this case, Dunlops sold tyres at a reduced rate to 
wholesale dealers, on the terms that no private customer was to 
be supplied at a lower rate than the retail prices given in a list. 
Wholesalers contracted to observe this undertaking and to pay 
“the sum of £5 as liquidated damages ”’ for every tyre sold in 
breach of the agreement. When the New Garage Co. was sued 
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for breach of this agreement, it was pleaded on its behalf that the 
sum of £5 was a penalty. 


It was held, by the House of Lords, that it was liquidated 
damages and, therefare, enforceable. It was not merely an 
arbitrary sum fixed in terrorem; it was a genuine attempt to 
pre-estimate the damage to Dunlops to be expected from a breach 
of the selling agreement. } 


Where the amount agreed upon is less than the actual loss suf- 
fered, that amount will be treated as liquidated damages and no 
larger amount can be recovered as damages—Widnes Foundry 
(1925), Lid. v. Cellulose Acetate Silk Co., Ltd. (1933). But if the 
breach causes loss of a kind which was not contemplated when 
the parties fixed the liquidated damages, a further sum may be 
awarded as damages in addition to the liquidated damages. 


The case of Imperial Tobacco Co., Lid. v. Parslay (1936) 
should also be noted, where it was decided that a sum of £15 
to be paid in respect of every packet of cigarettes sold under 
the agreed price was not necessarily a penalty. . 


The question whether a sum stipulated is a penalty or liqui- 
dated damages is one for the Court to decide, and in deciding 
this question the following matters must be considered :— 


(1) The question as to whether the sum is a penalty or not 
must be decided in view of the circumstances prevailing at the 
tume of the formation of the contract, not at the time of action— 
Webster v. Bosanquet (1912). 


(2) The sum must be treated as a penalty, if it is extravagant 
and unconscionable in amount by comparison with the greatest 
loss that could ensue from breach of the contract—Clydebank 
Engineering and Shipbuilding Co. v. Don José Ramos Y zqurerdo 
y Castaneda (1905). : 


(3) Where the payment of a smaller sum is secured by a 
larger, the larger sum is a penalty—Kemble v. Farren (1829). 


(4) A presumption that it is a penalty arises when “a single 
lump sum is made payable by way of compensation on the 
occurrence of one or more or all of several events, some of which 
may occasion serious damage and others but trifling damage ” 
—per Lord Watson in Elphinstone v. Monkland Iron and Coal 
Co. (1886). This presumption may, of course, be rebutted. 


(5) The fact that the circumstances of the case are such 
that it is almost impossible to estimate precisely the damage 
consequent upon breach does not make the stipulated sum a 
penalty ; in fact, it is in such cases that liquidated damages 
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are frequently agreed upon—Clydebank Case (supra); Webster 
v. Bosanquet (swpra). 


If it appears that, at the time of the contract, the damages 
likely to follow from its breach were uncertain in amount, and 
that, with a yiew to avoiding uncertainty and saving the expense 
of proving the damages, the parties agreed them at a certain 
amount, that amount will be deemed to be liquidated damages 
—English Hop Growers v. Dering (1928). 

Where a party enters into a covenant restraining him from 
doing a certain act, and providing for the payment of liquidated 
damages on breach thereof, it is not open to him to elect to pay 
the damages named and disregard the covenant. The injured 
party, in such circumstances, may elect to enforce payment of 
the money or to seek an injunction—General Accident Assurance 
Corporation, Ltd. v. Noel (1902). Such covenants are usually 
found in assignments of goodwill, which, as a rule, are so framed 
as to give the covenantee the right to damages or an injunction 
restraining the*covenantor from committing a breach. 


Unliquidated damages are damages which have not been 
previously named or provided for in the contract ; such damages 
become liquidated when they are assessed by a Court or jury. 


The general principle on which damages are assessed is that 
the injured party must be placed so far as is possible in the 
same position as he would have occupied if no breach had taken 
place ; but in applying this principle, the Court will not necessarily 
award to the plaintiff all the damages he has suffered. 


The leading case on this point is Hadley v. Baxendale (1854). 
The decision in that case is authority for the following rules :— 


‘ 


> 2 


(1) The plaintiff is entitled only to such damages as arise 
naturally from the breach of contract in the circum- 
stances. 

(2) Where there is an exceptional loss, due to the peculiar 
circumstances of the case, special damages for this are 
recoverable only if the loss can be reasonably supposed 
to have been in the contemplation of both parties, at 
the time when the contract was made, as the probable 
result of breach in those circumstances. 


- All other damages are said to be too “remote” and are not 
recoverable. 


HADLEY v. BAXENDALE (1854). 


Hadley, a miller, delivered a broken crank-shaft to Baxendale, 
a carrier, for transport to a firm of engineers who were to make 
a new one on the pattern of the broken one, The mill machinery 
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could not be operated until the new shaft was delivered, but 
Baxendale was not informed of this exceptional circumstance. 
Baxendale delayed delivery for an unreasonable time, with the 
consequence that the mill was idle for a longer period than it 
would have been had the shaft been delivered promptly. 


It was held that Baxendale was not liable for the loss of 
profits sustained by Hadley during the period when the shaft 
was delayed, though, of course he was liable to pay some damages 
to Hadley. . 


Horne v. Miptanp Ramway Co. (1873). 


Horne delivered a consignment of shoes to the railway 
company for carriage to London. The shoes were being supplied 
by Horne for use by the French Army at a price considerably 
above the market price, conditional on the shoes being delivered 
by a certain date. Horne told the railway company that 
delivery was required by the specified date, but he did not 
advise them of the high price. Owing to delay on the railway 
company’s part, the shoes were not delivered to time, and the 
purchasers refused to accept them, Horne therefore had to 
sell the shoes at a greatly reduced price. © 


It was held that Horne could recover damages for the delay, 

but that such damages must be limited to the difference between 

the price at which Horne ultimately sold the shoes and the 

ordinary market price, not the contract price. 

If there are exceptional circumstances which are likely to 
make the loss consequent on a breach higher than would normally 
be expected, a special term showing this ought to be incorporated 
in the contract. Damages may be awarded for prospective loss 
as well as for that which has been actually suffered. 


Special damages can be awarded only if specially ~pleaded. 


In Marbé v. George Edwards (Daly’s Theatre) Ltd. (1928), 
damage by loss of publicity and reputation following a breach 
of contract to employ a musical comedy actress was held not 
too remotely connected with the breach of contract to preclude 
damages in respect thereof from being recovered. 


In an action for breach of a contract for the sale of goods 
by refusal to deliver, if no time for delivery is fixed the measure 
of damage is the difference between the contract price and the 
market or current price at the time of refusal to deliver. This 
rule does not apply to an anticipatory breach, in which case the 
true measure of damage is the difference between the contract 
price and the market or current price at the time when the 
contract ought to be performed, subject to abatement so far as 
the party claiming could have mitigated his loss. 


Damages are, in general, awarded as compensation to the 
aggrieved party, and not as punishment to the party guilty of 
the breach of contract. Consequently, the injured party must 
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take any reasonable steps available to mitigate the extent of 
the damage. He cannot claim compensation for loss which is 
really due to his own failure to act reasonably after the breach 
of contract. He should endeavour to effect a ‘“ minimization 
of damages.” In the case of a breach of contract to deliver | 
goods, for instance, if the plaintiff might have mitigated his loss 
by an immediate purchase elsewhere, at a low price, of goods 
to replace those not delivered, this will be taken into account 
in assessing his damages. 


Although damages are generally awarded as compensation 
merely, exemplary, i.e., punitive, damages may be awarded in 
actions for breach of promise of marriage and against a banker 
for wrongfully dishonouring his customers’ cheques. 


On the other hand nominal damages, e.g., one shilling, are 
sometimes awarded. This is when the defendant has committed 
a breach of contract and the plaintiff has in consequence a right 
of action, although the latter has in fact suffered no damage. 


Where the damages have to be assessed in foreign currency, 
such damages will be converted into sterling according to the 
rate existing when the loss is incurred and not the rate existing 
at the time of judgment in the action. 


CLAIM ON A Quayrom Mervir 


The general rule is that where a party to a contract has not 
fully performed what the contract demands as a condition of 
payment, he can bring no action for payment for that which he 
has done. 


CuTTER v. PowEtu (1795). 


The action arose out of a contract whereby one party under- 
took to serve on the other party’s ship for the whole of a specified 
voyageinreturnforalumpsum. 4Hedied before the voyage was 
completed. ~ 


It was held that his representatives could not recover the 
lump sum, neither could they sue for payment for the services 
that the deceased had actually rendered. The first claim 
failed because the deceased’s part had not been completed, 
and the second could not be made because the existing contract 
was the only ground for action and it made full performance a 
condition precedent to the shipowner’s liability. 


But where one party who has performed part of his contract 
is prevented by the act of the other party from completing his 
side of the contract, he may sue on a quantum meruit (‘‘ as much 
as he has earned ’’) for the value of what he has done. This is 
not a claim on the contract but is a claim on the quasi-contractual 
obligation which the law implies in these circumstances, 
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O’Nem. v. ARMSTRONG (1895). 


The plaintiff, an Englishman, was engaged by the captain of a 
Japanese warship to act as fireman on a voyage from England 
to Japan. During the voyage Japan declared war on China, 
and the plaintiff’s continued performance of what he was required 
to do under the contract would have been illegal under the Foreign 
Enlistment Act, 1870. 


It was held that the plaintiff was entitled to refuse to con- 
tinue with the contract and to sue for the wages he had earned 
up till the time when performance of the contract became 
illegal. 


Scott v. Pattison (1923). 


The plaintiff had performed his part under a contract which 
was unenforceable under the Statute of Frauds for lack of 
writing. 

It was held that he was entitled to recover for his services on 
a quantum meruit (not under the original contract), a promise 
to pay for what had been done being implied. 


A party in default may also sue on a quantum meruit for 
what he has done if the contract is divisible and the other party 
has had the benefit of the part which has been performed, as 
in Ritchie v. Atkinson (1808), where a shipowner recovered 
pro rata freight although he had failed to take a complete 
cargo. 


But if the contract is not divisible, the party in default 
cannot claim the value of what he has done. In Sumpter v. 
Hedges (1898) a builder contracted to erect a house for a specified 
sum. He abandoned the work before it was completed. It 
was held that he could not claim the value of the materials he 
had used and the labour he had expended. Where, however, 
the work is substantially completed, even if there be small defects 
in the work and differences from what was originally agreed on, 
the full amount due under the contract may be claimed, with 
an allowance for the defects and differences—Dakin v. Lee (1916). 


Finally, a quantum meruit claim can be made in any case 
where the parties agree to terminate the contract, after one of 
the parties has done part of what he is bound to do under the 
contract. 


SPECIFIC PERFORMANCE AND INJUNCTION 


Specific performance of a contract will be decreed where 
damages will not be sufficient compensation, for example, in 
contracts for the sale of rare or valuable articles, or of land, 
but not in cases where the contract is for personal service, e.g., 
to sing, or write a book, as the Court cannof effectively supervise 
the performance of such a contract. The Court may, however, 
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in its discretion, grant an injunction to restrain the breach of 
a purely negative covenant—Warner Bros. v. Nelson (1936). 


A contract of which specific performance is sought must, more- 
over, be “ certain, fair and just.’’ It must be “ mutual,” that is, 
enforceable against both parties, so that an infant cannot demand 
Specific performance of contracts which could not be enforced 
against him. Further, even if the contract is under seal, it must 
be supported by valuable consideration if specific performance 
is to be successfully claimed. Finally, the remedy will not be 
granted unless supervision by the Court of the performance of 
the contract is possible. 


Injunctions are of two kinds, mandatory and prohibitory or 
restrictive. An injunction is an order of the Court requiring a 
person to do (mandatory), or to abstain from doing (prohibitory), 
a certain act, and failure to comply with the order constitutes 
contempt of Court, with its attendant liabilities. Injunctions 
are issued upon conditions similar to those which govern decrees 
of specific performance ; where, in a contract for personal ser- 
vices, the defendant has expressly contracted to refrain from 
undertaking other employment an injunction may be granted 
restraining him from doing so—Lumley v. Wagner (1852) ; Warner 
Bros. v. Nelson (1936). : 


Discharge of Contract by Subsequent Impossibility. 
Impossibility may be either antecedent or subsequent: that 
is to say, the contract may be incapable of fulfilment at the time 
the contract is made, or it may become impossible after the 
contract has been made but before performance is complete. 


Impossibility, whether antecedent or subsequent, may be 
either legal or physical impossibility. A thing which is legally 
impossible is something which the law regards as impossible 
although it may be physically possible, e.g., having two wives ; 
an act which is physically impossible is one which, according to 
the state of knowledge and the standard of human achievement, 
at the time is impossible, e.g., (at the present time) to swim across 
the Atlantic. 

Antecedent legal impossibility makes the contract void 
ab initio. | 

In the case of a subsequent impossibility, whether legal or 
physical, the contract will remain undischarged, and action may 
be brought for breach of it. The principle is that if a man 
contracts absolutely to do a thing, he cannot claim to be excused 
if some unforeseen event subsequently renders performance 
impossible. ‘This principle was established in Paradine v. 
_ Jane (1647), where a tenant pleaded that it was impossible for 
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him to pay his rent because the Royalist troops had overrun his 
land and ruined his crops. This was held to be no excuse as 
he had entered into an absolute covenant. Recent cases illustrate 
the application of this principle. 


REDMOND v. DAINTON (1920). 


A lease of a dwelling-house contained a covenant by the lessee 
substantially to repair, uphold, support and maintain the house. 
During the currency of the lease the house was severely damaged 
by a bomb from an enemy aeroplane. 


It was held that the lessee was not thereby relieved from 
liability. Having undertaken absolutely to keep the house in 
repair, he could not plead that enemy action rendered his 
undertaking impossible of performance. 


This general rule is, however, subject to several important 
exceptions, and subsequent impossibility will render a contract 
void in those cases in which the Court will imply a term in the 
contract to the effect that on the happening or non-happening 
of a certain event, the contract is to become void. « 


The cases in which such a term will be implied and in which 
subsequent impossibility will render the contract void are :— 


(a) Where the impossibility is caused by a change in the law. 


Batty v. Dz Crespiany (1869). 


B was D’s lessee ; D, who retained property adjoining the land 
let to B, covenanted, for himself and his assigns, not to build on 
that land. An Act of Parliament, passed subsequently to the lease, 
gave power to a railway company to acquire land compulsorily and 
under it the company took the land held by D. The company 
built on this land. 


It was held that D was freed from his liability on the covenant 
because, owing to the change of law effected by the statute, he 
was unable to bind his assigns not to build on :the land. 

But where at the time of the contract a local authority 
has power to exercise certain rights which will prevent 
the performance of the contract, a subsequent exercise 
of these rights will not discharge the contract— Walton 
Hlarvey, Ltd. v. Walker & Homfrays, Ltd. (1931). 


And in Reilly v. The King (1934) it was held that the 
abolition of an office by the legislature terminated a 
contract between the holder of that office and the Crown. 


Similarly, where some lawful act on the part of the 
Government, acting in its executive capacity, makes the 
performance of the contract impogsible, the parties will 
be discharged ; e.g., where materials which are necessary 
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for the performance of the contract are ordered to be 
sold for military purposes—Metropolitan Water Board v. 
Dick, Kerr & Co. (1918). 


Similarly a contract which is to be performed abroad 
is discharged by a change in the law of that country of 
such a kind as to make performance of the contract 

. illegal there—Ralli Bros.v. Campania Naviera (1920). 


(b) Where the destruction of a specific thing renders the fulfilment 
of the contract impossible. 


APPLEBY v. Myers (1867). 


An agreement was entered into for the erection of 
certain machinery on the defendant’s premises. While 
the work was in progress the premises were entirely 
destroyed by fire. 


It was held that the fire put an end to the contract. 

The defendant had not given any absolute undertaking 

that his premises would continue in such a state as to 
- allow the work to be completed. 


TAYLOR v. CALDWELL (1863). 


The defendant agreed to let the plaintiff, have the 
use of the Old Surrey music-hall for a concert. Before 
the day of performance the hall was destroyed by fire. 


Jt was held that the contract was discharged. 


In the last-mentioned case the principle was enun- 
ciated by Blackburn, J., that ‘‘the contract is... 
to be construed . . . as subject to an implied condition 
that the parties shall be excused, in case, before breach, 
performance becomes impossible from the perishing of 
the thing without default of the contractor.” 


There is no necessity for the specific thing to be 
destroyed entirely ; it is sufficient if the damage is so 
great as to prevent the contract from being carried out— 
Nickoll v. Ashton (1901). 


(c) Where the contract depends upon the happening of a specific 
event which does not occur. Upon this point many 
cases were decided after the postponement of the 
coronation procession of 1902. Seats were hired along 
the proposed route, but the procession did not take 
place on the projected date, on account of the King’s 
illness. In such circumstances contracts for the hire 
of seats were discharged as from the date of the post- 
ponement of the procession—Krell v. Henry (1903). 


But where the happening of the event is’ not the 
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sole basis on which both contract, the parties are not 
discharged by the event not taking place—Herne Bay 
S.S. Co. v. Hutton (1903). 


(d) Where, in a contract of personal service, the person 1s unable 
to render the services owing to death or serious illness. 


UJ 


Rosrnson v. Davison (1871). 
A lady was to perform at a concert, but fell ill before 
the appointed date. 


It was held that the contract was conditional on the 
lady’s continued good health, and therefore performance 
was excused. 


(e) Where there is a vital change of circumstances which renders 
the performance of the contract impossible, or delays it to 
such an extent as to frustrate its commercial object. 


During the Great War, several cases occurred where, 
as the result of action by the authorities, for example, 
the requisition of ships for transport services, or by 
enemy action, for example the internment of one of the 
contracting parties, it became impossible to carry out 
contracts in the time or in the manner which the parties 
contemplated. In all these cases it was held that if 
the impossibility was such as to “frustrate the object 
of the contract as a commercial venture,” the contract 

‘ was discharged. In many judgments, owing to the 
particular circumstances of the cases brought before 
the Courts for decision, reference was made to “ com- 
mercial adventures.” But the rule is applicable to — 
contracts, whether of a commercial nature or other- 
wise. It has no application, however, to a lease— 
Leighton’s Investment Trust, Lid. v. Cricklewood Property 
and Investment Trust, Ltd. (1943). 


Horwocok v. Brat (1916). 


A seaman, who had allotted half his wages to his 
wife, was interned in Germany, his ship having been 
captured by the enemy. The wife sued for the wages. 


It was held that no action would lie, the contract 
having been discharged by subsequent impossibility. 


Bank Linn, Lrp. v. CapEL & Co. (1919). 


A contract to charter a ship was held to be discharged 
by its requisition by the Government and its detention 
for so long a period as to frustrate the purpose of the 
contract, 
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For the contract to be determined in such a case 
the supervening circumstances must be completely out- 
side the control of the parties—Maritime National Fish, 
Lid. v. Ocean Trawlers, Lid. (1935). 


Where subsequent illegality or impossibility dissolves a con- 
tract, it was formerly the law that the loss lay where it fell at 
the time when the contract was dissolved, with the result that 
(1) money not due at the time of the dissolution could not be 
claimed, (2) money due but unpaid at the time of the dissolu- 
tion might be recovered, and (3) money rightly paid under the 
contract before its dissolution could not be recovered by the 
payer. 

Thus, in ong. v. Webster (1904), where Webster agreed 
to let a room to Chandler for the coronation procession for 
£141 5s., payable in advance, of which sum Chandler paid £100, 
it was held that, on the abandonment of the procession, Chandler 
could not, recover the £100, but that Webster could recover 
the balance of £41 5s., since a right of action for that sum had 


accrued before the abandonment of the procession. 


That case, however, was overruled by the House of Lords, 
in Fibrosa Spolka Akcyjna v. Fairbairn, Lawson, Combe, Barbour 
Ltd. (1942). 


In this instance, a Polish company carrying on business at 
Vilna ordered from a Leeds company certain machinery which 
was to be manufactured and delivered c.if. Gdynia at a future 
date, £1,000 of the purchase price to be paid in advance. This 
sum was accordingly paid, but the German invasion of Poland 
and the declaration of war between Great Britain and Germany 
made it impossible to deliver the goods. The Polish company, 
therefore, brought an action for damages for breach of con- 
tract or, alternatively, for return of the £1,000 as money paid 


_ for a consideration which had wholly failed. It was held that, 


notwithstanding a term in the contract that, in the event of 
delivery being delayed by war, a reasonable extension of time 
for delivery should be given, the contract must be deemed to 
have been frustrated, and that the Polish company was entitled, 
in the absence of an express provision in the contract, or of a 
custom, to the contrary, to recover the £1,000 on the ground of 
total failure of consideration. In their lordships’ view, Chandler 


_v. Webster had been wrongly decided. 


This decision has now become statute law by virtue of the 


Law Reform (Frustrated Contracts) Act, 1943. Under this Act, 


all sums paid to a party under a ‘frustrated contract shall be 
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recoverable from him as money received by him to the use of 
the paying party, and all sums payable under the contract shall 
cease to be payable. The Court, however, may, if it thinks fit, 
allow the party to whom the money was paid or payable to 
retain or recover, as the case may be, a sum equal to, but not 
exceeding, any expenses incurred by him in, or for the purpose 
of, the performance of the contract. Further, where a party to 
the contract has, by reason of anything done by any other party 
thereto in, or for the purpose of, the performance of the con- 
tract, obtained a valuable benefit other than a payment of 
money, the value of the benefit may be recovered from him. 


The Act does not apply :— 

(i) Where a contract contains special provisions in the event 
of frustration ; 

(ii) Where a contract contains provisions designed to prevent. 
frustration ; 

(iii) In the case of absolute agreements, i.e., agreements 
intended to be of effect whether frustrating circum- . 
stances arise or not; . 

(iv) To any charterparty except a time charterparty or a 
charterparty by way of demise, or to any other contract 
for the carriage of goods by sea ; 

(v) To any contract of insurance ; 

(vi) To any contract to which s. 7, Sale of Goods Act, 1893, 
applies, i.e., any contract for the sale of specific goods 
which becomes void in the event of the goods perishing 
before the risk has passed to the buyer, or to any other 
contract for the sale of specific goods where the contract 
is frustrated by reason of the fact that the goods have 
perished. : 


Death. 


Contractual rights and liabilities pass on the death to the 
deceased’s personal representatives. But some contracts, namely 
contracts for personal services to be performed by or for the 
deceased, cannot, by reason of their very nature, pass to the 


personal representatives ; death therefore terminates contracts 
of this kind. 


Discharge of Contract by Lapse of Time. 


Effluxion of time does not, as a rule, terminate a contract, 
unless time is of the essence of the contract, when failure to 
perform within the stipulated or (if no time is stipulated) a 
reasonable time will discharge the contract. 
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Delay in enforcement of contractual rights may, however, 
result in the loss of the right to bring an action on the contract, 
although the contractual rights themselves remain unimpaired 
by lapse of time. These rights are, in the generality of cases, 
reduced merely to a condition of unenforceability wherein they 
cannot be made the subject of an action at law, but remain 
capable of assertion in any other manner legally available to 
the contracting party. For example, the exercise of a right of 
lien is unaffected by the fact that the remedy of action has 
been lost. 


There is an exception to this rule in the case of certain con- 
tracts relating to land, where the rights under the contract are 
extinguished and notymerely the remedy. 


. The law on this matter is contained in the Limitation Acts, 
1939-45, which consolidate the various Statutes of Limitation. 


Under the Limitation Act, 1939, all actions on simple contracts 
or to enforce a recognizance are barred after six years. 


Actions on specialty contracts or judgments cannot be brought 
after twelve years. 


Actions to recover money secured by a mortgage or charge on 
property, or to recover proceeds of the sale of land, are barred 


_ _after twelve years. 


Actions to recover arrears of interest on a judgment debt or 
on money secured by a mortgage or charge must be brought 
within six years from the date when the interest became due. 


Actions to recover land are barred after twelve years, after 
which the title to the land is extinguished, as well as the remedy. 


Actions against public authorities are barred after one year 
from the date of accrual of the cause of action. Under the Public 
Authorities Protection Act, 1893, the period of limitation had 
previously been six months. 


In each of these cases the period begins to run from the time 
the “ cause of action ”’ first arises, viz., from the moment when 
the plaintiff can first bring an action, ie., in an action for a 
debt, from the date when it is due, in an action for damages for 
breach of contract, from the date of the breach. In Joachimson v. 
Swiss Bank Corporation (1921) it was held that in the case 
of a current account no cause of action accrues to a customer 
until he demands payment from his banker, unless there is some 
agreement to the contrary. 


Ignorance of a right of action does not as a rule prevent time 
from running under the Act; but where the action is based on 
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the fraud of the defendant, or where the plaintiff is unaware of 
his right of action by reason of fraud on the defendant’s part, 
or where the action is for relief from the consequences of a mistake, 
the period of limitation will commence to run only from the 
discovery of the fraud or mistake, or from the time when the 
fraud or mistake could, with reasonable diligence, have been 
discovered. : 


Lynn v. BAMBER (1930). 


In 1921, Lynn bought from Bamber some plum trees which 
the vendor warranted were ‘‘ Purple Pershores.”” Some years 
later, Lynn discovered that the trees were of an inferior variety, 

* and in 1928 he brought an action claiming damages for breach of 
warranty. The defendant pleaded the Statute of Limitation. 
In reply, the plaintiff alleged fraudulent misrepresentation and 
fraudulent concealment on the part of the defendant. 


It was held that either of these pleas was an answer to the 
Statute, and that the Statute did not begin to run until the 
plaintiff discovered the fraud. 


Where the plaintiff is an infant or a lunatic when the cause 
of action arises, the period of limitation is six years (or, in the 
case of actions against public authorities, one year) from the 
cessation of disability or from the death of the plaintiff, which- 
ever first occurs. If there are several joint creditors, the dis- 
ability of some will be no justification for the neglect on the part 
of the others in bringing the action within the time. 


Where the defendant is a foreign ambassador and conse- 
quently privileged from being sued, time does not begin to run 
until he ceases to be an ambassador. 


When the time has once begun to run, subsequent disabilities 
do not affect the operation of the statute, subject to the exception 
introduced by the Limitation (Enemiés and War Prisoners) 
Act, 1945. This Act provides that, if at any time before the 
expiration of the period of limitation, a necessary party to the 
action was an enemy or was detained in enemy territory, the said 
period shall be deemed not to have run while he was an enemy 
‘or was so detained, and the period shall in no case expire before 
the end of twelve months from the date when he ceased to be 
an enemy or to be so detained. Where such party was an enemy 
only in respect of a business carried on in enemy territory, the 
exception applies only to an action arising in the course of that 
business. Further, where such party was an enemy or was 
detained in enemy territory during two or more periods, those 
periods shall be treated as one continuous period beginning with 
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the commencement of the first period and ending with the 
termination of the last. 


The remedy is revived by a written acknowledgment, signed 
by the party liable or his agent, or by a part payment or pay- 
ment of interest. The date of such acknowledgment, part 
payment or payment of interest is then deemed to be the date 
of accrual of the right of action. 


SPENCER v. HEMMERDE (1922). 
The defendant wrote to plaintiff saying, “It is not that I 
won’t pay you, but that I cannot do so.” 


Jt was held that this was a sufficient acknowledgment to 
revive the right of a The words “ It is not that I won’t 
pay you” were an“acknowledgment of the debt and the words 
“but that I cannot do so” contained an implied promise to 
pay at a later date. 


Warp v. Trpparts (1936). 


The-defendant wrote to the plaintiff: ‘“ You may be assured 
that immediately I am able to, I shall commence reducing my 
obligation.” 

It was held that this was a mere admission of partnership 
agreement, under which there might be something due to the 
plaintiff, but not an acknowledgment of the debt. 


: An acknowledgment or part payment to a person other than 

the creditor or his agent is not sufficient to take the debt outside 
the statute. An acknowledgment by one of several joint debtors 
is not good against the others, but a payment in respect of any 
debt or liquidated pecuniary claim will bind all persons liable in 
respect thereof. 


A part payment will not in itself revive a debt which is 
statute-barred unless it is made unequivocally in respect of the 
whole of the debt alleged. If a debtor pays any smaller sum 
in payment of a specific item of account and refuses to pay more, 
or declares his intention that the smaller sum is to be taken 
in full discharge of the debt, the latter will not be revived— 
Wainman v. Kynman (1847). 


Under Section 13 of the Moneylenders Act, 1927, no action 
lies for the recovery of money lent by a moneylender after 
1927, unless proceedings are commenced before the expiration 
of twelve months from the date on which the cause of action 
accrued. If, however, during this period of twelve months, the 
borrower acknowledges in writing the amount due and gives a 
written undertaking to pay that amount, proceedings may be 
taken at any time within a period of twelve months from the 
date of the acknowledgment and undertaking. 


F 
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Where payments to a moneylender are due from time to 
time, the period does not begin to run until a cause of action 
accrues in respect of the last payment, while, where the lender 
is insahe when the cause of action accrues, the time runs from 
the date on which he recovers his sanity or dies. 


Discharge of Contract by Bankruptcy. 


Where one of the parties to a contract is adjudged bankrupt, 
the order of adjudication operates as an assignment of contractual 
rights and liabilities to the Trustee in bankruptcy. A contract 
involving personal services; following the rule mentioned above 
under Assignment of Contracts, does not pass to the Trustee ; and 
the Trustee cannot enforce contracts for pérsonal services unless 
the bankrupt is willing to render such services. The Trustee may 
disclaim an unprofitable contract, in which case the other party 
_ may prove in the bankruptcy for the amount of any loss which 
he suffers. 


Where a contract to deliver unspecified goods by instalments 
is not disclaimed by the Trustee, the other party may refuse to 
deliver further instalments unless he is paid for them on delivery. 
Further, such party has the right to apply to the Court to rescind 
the contract; and it may do this on such terms as it considers 
just, either as to payment to the Trustee or proof against the 
estate, as the case may be. 


Finally, the debtor is freed on his discharge from most of 
the debts provable in the bankruptcy. 


Discharge of Contract by Merger and Estoppel. 


Merger is the substitution of a superior form of contract for 
an inferior form; e.g., a judgment extinguishes by merger the 
right of action arising out of a simple contract debt in respect of 
which the judgment was given; so that when judgment has been 
given in favour of a plaintiff his right of action in contract is dis- 
charged and is replaced by the judgment. 


This is also expressed by saying that the matter is res judicata 
(a matter on which a decision has been given) between the parties. 
By the judgment all parties are estopped or prevented from deny- 
ing that the matter has been decided, and therefore it cannot be 
reopened by fresh litigation. ‘This doctrine is known as estoppel 
by judgment, and applies to all judgments, irrespectively of the 
question whether they are obtained by the plaintiff or by the 
defendant. : 


~ 
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Discharge by Material Alteration. 


Any material alteration in a contract in writing or by deed 
if made by one party to the contract intentionally and without 
the consent of the other parties, will discharge the contract. 
The effect of material alteration on bills of exchange is discussed 
in Chapter 5. ° 


Quasi-Contracts. 


It was stated in Chapter 1 that a contract can arise only as 
the result of agreement between two or more parties. There 
are, however, certain forms of obligation recognized by the law 
which, for purposes of convenience, are classified under the 
heading of contracts, which do not arise from any agreement 
between the parties“and which, therefore, cannot strictly be 
called “ contractual.” These obligations are implied by the law, 
and as a result of historical accident have taken on a contractual 
nature. 


Generically they are referred to as “ quasi-contracts.” The 
obligations included in this term may arise in the following 
circumstances : 


(2) Where there is an account stated (or settled), i.e,, where one 
party admits that he owes money to another. In such 
a case a cause of action lies, but the Court might enquire 
into the circumstances of the case in order to discover 
whether there was consideration. 


(6) Where money is paid by one person to the use of another. 
For example, if A, in the course of his business leaves 
his goods on ’s premises and, to prevent a distress 
on the goods, pays B’s rent, he may recover that rent 
from B—Exall v. Partridge (1799); and a surety who 
has paid the whole of a debt may recover contribution 
from his co-sureties in an action for money paid. 

(c) Where money is received by one person to the use of another. 
The most frequent example arises when money is paid in 
respect of a contract which subsequently transpires to 
be void. In such a case the payer may recover what 
he has paid, as there has been a total failure of con- 
sideration. 


Similarly, money paid under a mistake of fact may be 
recovered, unless the payer waived enquiry into the facts. 


Money paid under an illegal contract may be re- 
covered, if the contract remains wholly unperformed. 
But if any part of the contract has been carried out 
the money is not recoverable. 
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KEARLEY v. THOMSON (1890). 


Thomson & Co. +» & firm of solicitors acting for a 
petitioning creditor in bankruptcy, agreed with Kearley, 
a friend of the debtor, that in consideration of the pay- 
ment of their costs, they would not appear at the debtor’s 
public examination, nor would they oppose the appli- 
eation for discharge. They carried out the first part 
of the agreement, but before the debtor made application 
for his discharge Kearley sought to recover the money 
he had paid. 


It was held that he could not recover, as part of the 
illegal purpose of the contract had been carried out. 


(d) Where the plaintiff has some alternative right of action. 


It may happen that A has a right of action against B 
not arising out of a contract. ‘A does not wish to 
exercise that right, but at the same time wishes to be 
recompensed. He may sue B on a quasi-contract, 
waiving his former rights. 

For example, in Birmingham and Staffordshire Gas 
Co. v. Ratcliff (1871), the defendant had fraudulently 
abstracted gas belonging’ to the plaintiffs before it 
passed through the meter. The plaintiffs, had they so 
desired, could have sued the defendant in tort for 
conversion of the gas, but they waived their right of 
action in tort and sued the defendant on a quasi- 
contract for the price of the gas. It was held that they 
could maintain the action. | 

Similarly, in L.B. and 8.C. Railway, Co. y. Watson 
(1878), the plaintiffs elected to claim from the defendant, 
who had travelled without a ticket, the fare which he 
should have paid for the journey. 


PARTICULAR TYPES OF CONTRACTS 


CHAPTER 4 
LAW OF AGENCY 


Agency may be defined as the legal relation which exists when 
one person (called an agent) is employed by another person 
(called a principal) to bfing the principal into legal relations with 
third parties. <a 


Any person who is capable of contracting may enter into a 
contract through an agent. Thus, through his agent C, A may 
enter into a contract with B without ever having seen or com- 
municated “with B. The person whom the agent brings into 
legal relationship with his principal is called the “ third party.’’ 


A distinction must be drawn between performance of a con- 
tract by means of an agent and the creation of a contract through 
an agent. Except in circumstances where personal services are 
necessary, or are contracted for, or for some other reason perform- 
ance by the party himself is necessary, any person who has 
obligations to perform under a contract may employ an agent 
to act for him,—Qwi facit per aliwm facit per se (he who acts 
through another acts himself). But an agent may be employed 
to create a contractual relationship between his principal and a 
third party in all circumstances in which the principal himself 
_ could contract. Thus the principal must have the legal capacity 

to enter into a contract which he employs an agent to make for 
him, although the person acting as agent need not necessarily him- 
self have legal capacity to contract. Consequently an infant, who 
has only a restricted capacity to contract as a principal, may 
be appointed to act as agent for any purpose for a person who 
has full contractual capacity, but an infant cannot get rid of 
his own legal disability by appointing another person to contract 
for him. 


A power of attorney given by an infant is void except in the 
case of an infant married woman, who, under s. 129, Law of 
Property Act, 1925, has power, as if she were unmarried and of 
full age, to appoint by deed an attorney for the purpose of 
_ executing any deed or. doing any other act on her behalf which 


she might herself execute or do. 
: 133 


134 PRINCIPLES OF MERCANTILE LAW 


Classification of Agents. 


There are various classifications of agents. For example, they 
may be divided according to the degree of authority which they 
possess, viz. :— : 

(1). Universal Agents, who have unrestricted authority. Such 
agents are rarely met with in practice. The ‘principal 
is bound by all acts having legal significance done on 
his behalf by his universal agent, whose powers are in 
no way restricted. 

(2) General Agents, who are appointed to do anything within 

; the authority given to them by the principal in all 
transactions, or in all transactions. relating to a specified 
trade or matter. Third parties may-assume that such 
agents have power to do all that it is usual for a general 
agent to do in the business involved ; and, even where 
the principal has limited the agent’s authority, the 
third party may safely do business with him generally, 
unless he is aware of the limitation, in which case he 
is bound by the limitation of the agent’s authority. 

(3) Special Agents, who are appointed only for a specific pur- 
pose or occasion to which their authority is restricted. 
If a special agent does anything outside his authority, 
the principal is not bound by it; and a third party is | 
not entitled to assume that the agent has unlimited 
powers, but should make due enquiry as 0 the extent 
of his authority. 


Another classification depends upon the agent’s liability— 


(1) Agents who are not, as a rule, personally liable to their 
principals in respect of contracts entered into by them 
on behalf of their principals. 


(2) Del credere agents. <A del credere agent is answerable to 
his principal for due payment by third parties to whom 
he has sold goods on behalf of his principal—Hornby v. 
Lacy (1817). He is liable only if the third party cannot 
pay: he is not liable if, say, the third party refuses to 
take delivery. He guarantees that payment will be 
made by the other party with whom he has contracted 
on behalf of the principal, but such an arrangement does 
not fall within Section 4 of the Statute of Frauds, 
because it is only part of a contract which is primarily 
one of agency and only incidentally of guarantee. 
del credere agent is paid an extra commission to com 
pensate him for the extra risk undertaken as surety 
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. The principal cannot, however, make a del credere agent 
the defendant in any litigation on the question whether 
the contract has been performed—Gabriel & Sons v. 
Churchill & Sim (1914). The liability of such an agent 
to the principal, as a surety for the buyer, is limited to 
cases where there is an ascertained amount or certain 
, sum due as a debt from the buyer to the principal, and 
" the buyer fails to pay, either through insolvency or some 
other event that makes it impossible to recover pay- 
ment; thus the del credere agent’s liability to his 
principal cannot arise at all until the rights between his 
principal and the third party have been determined. 
Agents are also classified according to their functions, e.g.— 

(1) Auctioneers:* 

(2) Brokers, e.g., Stockbrokers, Insurance Brokers, Ship- 
brokers. 

(3) Commission Agents. 

(4) Factors or “ Mercantile Agents.” 

(5) Bankers. 

(6) Partners. 

(7) Servants. 

(8) Wife, Housekeeper, etc. . 

(9) Ships’ Masters and Managing Owners. 

(10) Counsel. 

(11) Patent Agents. 

(12) Solicitors. 


CREATION OF AGENCY 

Agents may be appointed either expressly or impliedly. An 
express appointment may be in writing or by word of mouth. 
In certain cases writing, sometimes under seal, is imperative. 
On the other hand, agency may be implied from the particular 
relationship of two persons ; but for practical purposes a written 
appointment is always advisable where possible. 

There are six ways in which an agency may be created :— 

(1) By deed. 

(2) By writing not under seal. 

(3) By word of mouth, i.e., orally. 

(4) By implication. 

(5) By ratification. 

(6) By necessity. 

There are certain purposes, however, for which 1 an agent must 
be appointed in a special manner :— 

(1) Power of Attorney.—If the agent is to contract under 

seal, he must be appointed by a deed, which is known 
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as a “power of attorney ’—Berkeley v. Hardy (1826). 
But, if the agent is not so appointed and he executes 
a deed on the principal’s behalf in his presence and 
with his consent, the principal will be estopped from 
denying that the agent had been invested with the 
requisite authority. One partner cannot bind his co- 
partners by the execution of a deed unless he has 
their sealed authority, or they all are present and 
specially authorize the act or, with knowledge of the 
act, do not object—Burn v. Burn (1798). 


(2) Agent for a Corporation.—At Common Law, if a person is 
to act as agent for a corporation, he must be appointed 
by deed. ‘There are now ape exceptions to this 
rule, and a deed is not necessary iftsany case where the 
agent is appointed to enter into a contract which the 
corporation can enter into without the use of its seal 
(see Chapter 2); nor does the Common Law rule apply 
to Societies under the Industrial and Provident Societies 
Acts, 1893-1928. 


(3) T'o sign the Prospectus of a Company on behalf of a Director, 
or a Director’s Consent to act—An agent appointed for 
these purposes must be authorized in writing. 


(4) Agency not to be Performed within a Year.—lf the agency is 
one not capable of being, or not intended to be, performed 
within a year, writing is necessary as evidence (Statute 
of Frauds); but contracts which are unenforceable 
unless evidenced in writing can, nevertheless, be made 
in writing by an agent authorized orally. 


(5) Zo deal with Leases —Where an agent is appointed to 
grant or surrender leases for more than three years, 
his appointment must be by deed. 


Agency by Implication.—Apart from the above express 
methods of appointing an agent, there may be an implied appoint- 
ment arising from the conduct or relation of the parties. A wife 
living with her husband and managing his household is presumed 
to have authority from her husband to pledge his credit for 
necessaries for the household. This implication of agency arises 
from the fact of cohabitation, not from the fact of marriage ; 
accordingly there is the same implication in the case of a mistress 
living with a householder and managing the household, or in the 
case of a paid housekeeper or other servant who manages the 
household. Again, if a servant has made purchases on his 
employer’s behalf and the goods have been paid for by the 
employer, there will be implied an agency for future similar 
transactions with the same tradespeople : fdr, if a person has so_ 
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acted as to lead others to suppose that a certain person is his 
agent, he will be estopped from denying the agency. This is 
known as ‘‘agency by estoppel.” The principal having “held 
out ” the servant as having authority to act for him is thereafter 
“estopped ” or prevented from denying that the servant has 
this authority; unless and until notice has been given that it 
has been withdrawn. 


In Pilot v. Craze (1888) two persons were held liable for the 
acts of a third party on the ground that they had held him out 
as their agent by allowing their names to appear as stewards 
on the programme of a féte with the name of tHe third party 
as manager. 


¢ 

A somewhat similar form of agency is that of necessity. An 
agent of necessity 1s a person upon whom by reason of emergency 
authority to act on behalf of another is conferred by law. For 
example, a ship’s master has authority, implied by the law, to do 
everything necessary to bring the voyage to a successful con- 
clusion; dnd a railway company with which a horse has been 
left “‘to be called for,” if it cannot get in touch with the owner, 
has authority, from the circumstances of the case, to pledge the 
owner’s credit in contracting for the horse’s keep—G.N.R. v. 
Swaffield (1874). 


In Springer v. G.W. Rly. Co. (1921), it was held that a carrier 
may, as an agent of necessity, sell perishable goods entrusted to 
him for carriage, when a transport strike renders a sale necessary 
to avoid deterioration of the goods through delay in delivery, 
and when it is not reasonably possible to obtain the owner’s 
instructions in time to prevent the goods from becoming worthless. 


In some circumstances a wife may be her husband’s agent of 
necessity (2). 


Agency by Ratification.—If an unauthorized person contracts 
as an agent, the principal for whom he intended to contract will 
be bound if he subsequently ratifies the contract. Although 
a person is not bound by acts performed by another in the absence 
or excess of the apparent authority enjoyed by that other, he 
may, nevertheless, ratify such acts, either expressly or by impli- 
cation, and thus become bound. Such ratification is retrospec- 
tive, being subject to the rule, Omnis ratihabitio retrotrahitur 
et mandato priori equiparatur (every ratification relates back 
and is equivalent to a previous command)—T'upper v. Foulkes 
(1861). ‘This is so even if the other party has in the meantime. 
purported to repudiate the transaction. 


'(z) See post, page 169. 
¥* 


* 
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BoLron PARTNERS v. LAMBERT (1889). 


Lambert made an offer to X, the managing director of a 
company. X accepted the offer on the company’s behalf, 
although he had no authority to do so. Lambert then gave the 
company notice that he withdrew the offer. The company 
subsequently ratified X’s unauthorized acceptance: 


It was held that as the ratification dated back to the time of 

the acceptance, the withdrawal of the offer was inoperative. 

But the ratification of a contract cannot destroy or prejudice 
any right to property which is vested in a third party at the 
time of ratification. 

The right to ratify is not, however, free from qualification. 
The agent must avowedly contract as an,agent, i.e., he must not 
allow the third party to imagine that he.is really a principal. 
Thus in Keighley, Maxsted_ & Co. v. Durant%1901), where the 
agent entered into an unauthorized contract in his own name, 
although the agent intended to contract as an agent, he had not 
disclosed his intention, and it was held that the principal could 
not ratify the contract, and therefore could not sue‘or be sued 
thereon. Not merely must the principal be in contemplation but 
he must also be in existence at the time., Moreover, the person 
who ratifies must be the person on whose behalf the agent 
purported to contract. 


The contract must be such as the principal himself could have 
entered into at the time of ratification. If, for example, an 
agent acting outside the scope of his authority insures his prin- 
cipal’s house against fire, the principal cannot ratify his agent’s 
act after the house has to his knowledge been burnt down— 
Grover v. Matthews (1910). 


This rule does not apply to a contract of marine insurance— 
Marine Insurance Act, 1906. 


HAGEDORN v. OLIVERSON (1814). 


H effected an insurance on a ship on behalf of S, but without 
any authority from him. Two years later, after a loss had 
occurred, S adopted the policy of insurance. 


It was held that S was entitled to recover on the policy against 
the underwriter. 

An agent cannot contract on behalf of a company prior to its 
registration—K elner v. Baxter (1867). In sucha case the principal 
has no legal existence. Such contracts are usually made with a 
promoter, and after registration the company enters into a new 
contract binding it to perform the preliminary contracts and 
releasing the promoter. As was said in Natal Land & Colonisation 
Co. Lid. v. Pauline Colliery Syndicate (1904), a company canno 
by ratification obtain the benefit of a contract purporting to hay 
been made on its behalf before the company came into existence 
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It can, therefore, be stated as a general rule that if a principal 
is to make a valid ratification of a contract purporting to have 
been made on his behalf, he must have been in existence at the 
time of the making of the contract. 


Where a principal does ratify the agent’s act he must be 
aware of all material circumstances, or waive such knowledge and 
act with the deliberate intention of ratifying everything that the 
agent has done. Jn any case he must ratify the contract as a 
whole. He cannot ratify in part and repudiate in part. 

The ratification of a contract must take place within a reason- 
able time after the contract is made and before the time, if any, 
fixed for the performance of the contract. Further, ratification 
must be of the whole gontract. 

It should be afoted that even the tortious act of an 
agent may be ratified, as in Hilberry v. Hatton (1864), where 
an agent bought a ship from a person who had no right to sell it, 
thus committing the tort of conversion. The defendants rati- 
fied the sale and were themselves held guilty of conversion, 
although they had no knowledge of the facts which made the 
sale unlawful. 


An act which is a legal nullity cannot be ratified. Conse- 
quently if an acceptance by an agent of an offersis expressly 
made subject to ratification by his principal it does not bind the 
offeror until ratification actually takes place. The ratification, 
in these circumstances, does not relate back to the original 
acceptance, because the acceptance of an offer must be uncon- 
ditional. 

Watson v. Daviss (1931). 

The defendant, the owner of some land, wrote to X offering 
to sell the land to him for a named price. X instructed his 
agent to inspect the property. The agent inspected the property 
and accepted the defendant’s offer subject to ratification by X. 
Two days later the defendant revoked his offer. On the same 
day, but later in the day, X ratified his agent’s acceptance. X 
brought an action for specific performance. 

It was held that there was no contract to enforce. The 
acceptance subject to ratification was no more binding on X 
than an unaccepted offer which could be withdrawn at any time 
before acceptance. 

A principal may ratify a contract even though the agent 
made the contract with the fraudulent intent of taking the 
benefit of the contract for himself. 


RELATIONS BETWEEN PRINCIPAL AND AGENT 
The Duties of an Agent. 


(1) He must perform his duties in person, He may appoint 
a sub-agent to perform the work only where the contract 
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between him and his principal provides, expressly or 
impliedly, that he may do so. The following are 
examples of circumstances in which the contract im- 
pliedly permits delegation :— 


(a) Where the appointment is sanctioned by trade 
| usage or custom. 
(6) Where it is in the contemplation of the parties 
at the commencement of the agency. 
(c) Where the appointment is necessary for properly 
carrying out the work. 
(qd) Where the appointment becomes necessary by 
reason of a sudden emergency. 
(¢) Where the work is of such a nature that it does 
not call for any discHerenon- the part of the 
. sub-agent. = 
(2) He must carry out the work with ordinary skill and 
diligence, and in accordance with the terms of his 
appointment. 


(3) He must inform the principal of all matters relating to 
the agency as and when they come to his notice. 


(4) He must keep proper accounts and render them to the 
priacipal when required. | | 

(5) He must not use his position as agent for his own personal 
benefit to the detriment of his principal, nor make use, 
on behalf of any other person, of any information which 
comes to his knowledge in his capacity as agent. 

(6) He must account to his principal for all profits resulting | 
directly or indirectly from the agency. 


Obedience to Instructions.—If an agent is appointed to do a 
certain thing in a certain way he must act as he is ordered or 
inform his principal promptly if he finds it impossible to carry 
out his instructions. If he departs from his instructions in any 
material way, or fails to inform his principal of the fact that the 
desired transaction cannot be effected, he will be liable to the 
principal for loss due to his conduct. 


A principal may, however, be liable to third parties for acts 
of his agent which are beyond the scope of the agent’s real 
authority. For if an act is within the scope of an agent’s 
apparent (sometimes called ostensible) authority the principal will 
be estopped from denying liability. 

An agent’s real authority is that with which he is actually 
endowed by his principal, while his apparent authority is that 
which third parties are entitled to infer either from its express 
terms or from all the circumstances of the vase. 
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Howarp v. SHEWARD (1866). 
A horse-dealer had authority from his principal to sell a horse, 
but was instructed not to give any warranty to a purchaser. 
It was held that a purchaser could hold the principal bound by 

& warranty given by the horse-dealer because when an agent is 

employed tasell a horse it is within his apparent authority to give 

& warranty, even though it may not be within the scope of his 

real quthority. 

If a principal gives his agent a certain authority, and later 
imposes a limitation upon it without notifying third parties 
who have dealt or are likely to deal with the agent on the faith 
of his original authority, such third parties can hold the principal 
bound by acts which are within the original (apparent) authority, 
though outside the scoje of the limited (real) authority. 


Where a pringipal gives an agent title deeds, with an,author- 


ity to raise a certain limited sum of money on them, a lender 


who has no knowledge of the limitation can recover the whole 
of the money lent, even though it was in excess of the amount 
authorized—Brocklesbury v. Temperance Building Society (1895). 


Moreover, a principal is bound by all of his agent’s acts which 
are necessarily incidental to the execution of his authority, and 
he cannot rid himself of such liability by any private limitation 
of his authority. Where it is in the ordinary course of a 
manager's business to draw and accept bills of exchange, private 
instructions to him not to do so do not free the principal from 
liability on bills which his agent subsequently draws—EHdmunds v. 
Bushell (1865). 


What is “necessarily incidental” to a particular authority 
must depend on the facts of each case. An authority to sell a 
house includes an authority to make a binding open contract, but 
not an authority to arrange any special terms (e.g., concerning 
title)—Keen v. Mear (1920). And in Reckitt v. Barnett, Pembroke 
and Slater, Lid. (1928) it was held that an authority to draw 
zheques on the principal’s account “ without restriction ”’ was not 
an authority to draw cheques for the agent’s private purposes, but 
was only an authority to draw cheques without restriction as to 
amount. , 

A selling agent, as distinguished from a general agent, has 
no implied authority to receive payment for goods sold in the 
course of his agency, and such payment is no defence to an 
action against the buyer for payment—Butwick v. Grant (1924). 


The extent of an agent’s authority may be affected by custom. 
Thus, where capacity to do a particular act exists only by virtue 
of a special custom, the act cannot be done by means of an agent 
unless the custom warrants its being so done. 
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Again, an agent authorized to receive payment of money has, 
prima facie, no authority to receive payment otherwise than in 
cash, but a prevailing custom in the particular business may give 
him authority to receive payment in some other form, provided 
such custom is reasonable or known to the principal at the time 
when he confers the authority. 

Every agent has implied authority to act according to the 
usage and customs of the particular place, market or business in 
which he is employed, but the usage or custom must be reasonable 
and lawful. He may, however, act in accordance with an un- 
reasonable custom if the principal had notice of it at the time 
when he conferred the authority. 

Agent expected to give his best service.*-In order to determine 
the amount of skill required from an agent,.a careful distinction 
must be made between agents who give their ‘sorties gratuitously 
and those who receive remuneration. A gratuitous agent must 
carry out his principal’s work with the same amount of care 
which he would give to his own affairs. Although heis not liable 
for a non-feasance (i.e., doing nothing at all), once he has com- 
menced the work, he is bound to use proper and ordinary care, 
as otherwise he will be liable. 


4 Coaas v. BERNARD (1704). 


A had promised B to take up some hogsheads of brandy from 
a certain cellar and lay them down again safely and securely in 
another cellar. By the fault of A one cask was smashed and 
the contents spilt. . 


It was held that B was entitled to recover from A, notwith- 
standing that he was not being paid for doing the work, because 
A was liable for his negligence. 
A gratuitous agent must use what skill he possesses, in addition - 
to exercising ordinary care. 


WILson v. Brett (18438). 


A rode a horse belonging to B in order to exhibit it and offer 
it for sale, though he was not to be paid for doing it. 'The horse 
was injured as a result of A’s negligence. 

It was held that A was bound to use such skill as he possessed, 

and, as he was proved to be conversant with and skilled in horse- 

manship, he was liable for the injury to the horse. : 

A paid agent is bound to use such skill as he claims to possess, 
or such as may be expected of him or may be implied from his 
position, e.g., a solicitor must use all the skill which is expected 
of a member of that profession. A paid agent will be liable for 
non-feasance as well as for misfeasance, and will be responsible 
for any loss caused even by slight negligence. 

Secret Profits and Bribes.—The agent must keep, and render 
to the principal on demand, proper accounts of all transactions. 
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He must not use his position for the purpose of benefiting himself 
either by way of advancing his own trade or by acquiring a secret 
profit. Thusif the agent is employed to sell property he cannot 
purchase it himself, nor if he is employed to purchase property 
may he sell to his principal his own goods, without the express 
assent of the principal—Kimber v. Barber (1872). Ifthe agent does 
attempt to make a secret profit, as by accepting commission 
from a third party without his principal’s knowledge, the principal, 
on discovering the existence of such a state of affairs, may exercise 
any or all of the following remedies (if appropriate) :— 

(1) He may dismiss the agent without notice—Boston Deep 

Sea, etc., Co. v. Ansell (1888). 


(2) He can recover, the secret commission from the agent 
if it has been paid over, or, if it has not been paid over, 
then 26m the person who has promised it. 

(3) Whether or not he has recovered the amount of the bribe 
he can bring an action for damages against the person 
who gave or promised the bribe—Mayor of Salford v. 
Lever (1891). The damages in such an action are assessed 
without reference to the amount of the bribe recovered 
by the principal (if such is the case). 

(4) He may refuse to pay to the agent any cqmmission or 
remuneration in connection with the transaction, and 
he may recover any commission which he has paid— 
Andrews v. Ramsay & Co. (1903). But in Hippisley 
v. Knee (1905) it was held that where an auctioneer 
was paid trade discounts by a printer and, honestly 
believing that he was entitled thereto, retained them 
without disclosing the fact to his principal, he did not 
forfeit his remuneration, although he was ordered to pay 
the discounts to his principal. Iftherefore an agent can 
prove that he acted honestly in any matter, he will not 
forfeit his remuneration in respect of that matter. 

(5) He may repudiate the whole transaction, whether or not 
the offer of the bribe did, in fact, influence the agent’s 
course of action. In Alexander v. Webber (1922) the 
buyer’s agent was to approve the goods the subject of 
the contract. The agent secretly arranged with the 
seller to receive a share of the profits. The Court 

ordered the contract to be set aside, and the deposit 
paid to be returned to the buyer. 

The Court will not enquire into the motives of the party 
giving the bribe, and there is an irrefutable presumption that 
the agent was influenced by the bribe—Hovenden & Sons v. 
Milthoff (1900). > : 
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Further, it is an offence under the Prevention of Corruption 
Act, 1906, for anyone corruptly to give to an agent, or for an 
agent corruptly to accept from anyone, any gift or consider- 
ation, and such transactions are punishable as misdemeanours, 
both the parties being liable to a fine of £500 or to two years’ 
imprisonment, or to both. Proceedings may not ke taken, how- 
ever, without the consent of the Law Officers of the Crown. 


An agent must not do anything which causes his own interests 
to conflict with those of his principal. For example, he may not 
act as agent both for his own principal and for a third party whom 
he brings into a contractual relationship with his principal. 


FULLWoop v. HurLEy (1928). 


An hotel broker introduced a purchaser to a person who had an 
hotel for sale, and was paid commission by is He then 
sued the purchaser for his commission. ~ 


It was held that he could not recover commission from both 
_ parties unless such arrangement was made with the knowledge 

and assent of the original principal. 

This differs from the “secret bribe” cases because here the 
agent is not seeking special payment from the third party, in his 
capacity as the first party’s agent, but is seeking to act as agent 
for both parties at once. 

On the same ground (namely, that the agent’s interest must 
not conflict with his principal’s) an agent may not contract, as a 
principal, with his own principal, through himself as agent. Thus 
if A is employed by B as an agent to sell some property, and he 
purports to sell it to X, but in reality buys it himself, without in- 
forming B, A cannot enforce the contract against B.—McPherson 
v. Watt (1877). 

Delegation of Duties of Agent.—It has been observed that an 
agent may not, as a rule, delegate to another the duties of the 
agency, but must carry them out himself, the maxim being—. 
Delegatus non potest delegare (“‘ A person to whom work is dele- 
gated cannet himself delegate it”). This is the general rule 
where the authority is coupled with a discretion or confidence, 
e.g., to purchase a house at the best price possible, or where the 
agent has to exercise personal skill, e.g., to inspect a picture, and 
if it is genuine to purchase it. But delegation may take place 
where the principal has consented, either expressly or impliedly, 
as, for example, where it is necessary for due performance of the 
work. . 

Dr Bussonz v. Aur (1877). 


The plaintiff consigned a ship to a firm in China for sale on 
terms which included a minimum price under which the ship 
could not be sold. The firm in China, with the plaintiff's know- 
ledge, employed the defendant in J apan to sel! the ship. 
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It was held that an authority to delegate may, and should, be 
implied where, from the conduct of the parties to the original 
contract of agency or from the usage of trade or the nature of 
the particular business which is the subject of the agency, it may 
reasonably be presumed that the parties originally intended that 
such authority should exist, or where in the course of the employ- 
ment unfoxeseen emergencies arise which impose upon the agent 
the necessity of employing a substitute. 

It was further held that when such authority exists and is duly 
exercised, privity of contract arises between the principal and the 
substitute; and the latter becomes as responsible to the former for 
the due discharge of the duties which his employment casts upon 
him, as if he had been appointed agent by the principal himself. 
This decision has sincg been modified by the decision in Calico 
Printers Association v. Barclays Bank and the Anglo Palestine Co., 
Lid. (1931), where it was held that privity of contract between the 
principal and the sub- -agent does not arise merely by reason of the 
fact that the former authorized the appointment of the latter, but. 
that it must also be established ‘“‘ that the principal authorized 
the agent to create privity of contract between principal and 
sub-agent ’”—per Wright, J. 

But, except in these particular circumstances, where the 
agent is expressly or impliedly authorized to appoint a sub-agent 
and it is the intention of all the three parties that the relation of 
principal and agent should be constituted between the original 
principal and the sub-agent, there is no privity of contract between 
a principal and a sub-agent and rights and duties arising out of 
the contracts cannot be enforced by the principal against the 
sub-agent. 


It was decided in Powell v. Jones (1905) that a sub-agent 
who is aware that he is being employed by an agent of the 
principal stands in a fiduciary relation to the principal, and will 
be accountable to him for any secret commission received, 
although no privity of contract has been established between 
the sub-agent and the principal. 


The Rights of an Agent. 

The rights of an agent are :— 

(1) To receive the remuneration agreed upon, together with 
any agreed necessary or customary expenses incurred, 
or, if no remuneration is arranged, then such as is implied 
by the custom of the trade or profession, and failing 
either agreement or implication, then a reasonable 
remuneration. 

(2) To be indemnified against the consequences of all lawful 
acts done in pursuance of the authority conferred. 
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(3) To be indemnified against the consequences of wrongful 
acts against third parties, if done innocently and bona 
fide, and within the scope of his authority, and if the 
transaction is lawful or does not become illegal prior to 
completion. 

(4) A right of lien on any goods which have come into his 
possession in connection with the agency, until his 
claims are satisfied. This lien may be either particular 
or general, according to the class of agent. It is usually, 
however, only a particular lien; i.e., it is confined to 
debts and obligations incurred in respect of the goods 
subject to the lien. 

(5) In certain circumstances, the right of stoppage im tran- 
situ (a). 

The agent’s right to remuneration depends in-eyery case upon 
the construction of the particular contract which he has made 
with his principal. Thus, in Raymond v. Wooten (1931), where 
the owner of a house instructed an estate agent to sell it, and 
the agent procured a prospective purchaser who made an offer 
to purchase the house “ subject to contract,’’ the vendor accept- 
ing the offer “ subject to contract,” it was decided that, as there 
was no binding contract between the vendor and the prospective 
purchaser, the agent was not entitled to any remuneration, nor 
to damages, because there had been no breach of contract. 


The principal may not, after a contract of agency is made, 
do any act which will prevent the agent from earning his com- 
mission. For example, if an agent is appointed for a fixed term, 
the agent is entitled to be employed as agent for the period in 
question. 


REIGATE v. UNION MANUFACTURING Co. (1918). 


A limited company, having appointed an agent for a period of 
seven years, asked him to relinquish part of his agency. On his 
refusal to do so, the company passed a resolution to wind up 
voluntarily, thereby putting itself in the position of being unable 
to continue the agent in its employ for the full term of seven years. 


It was held that the company was liable in damages for 
wrongful dismissal of its agent. 


In George Trollope & Sons v. Martyn Bros. (1934), where the 
vendors of certain freehold property agreed that the agents 
should receive the usual scale of commission “in the event of 
the sale being satisfactorily completed,” the agents introduced 
a purchaser who was ready and able to sign the contract, but 
the vendors finally refused to proceed with the sale. « It was held 
that, although the agents were not entitled to commission qua 
commission, inasmuch as the sale had not been satisfactorily 

(a) See post, Chap. 6. ¢ 
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completed, they were nevertheless entitled to damages against 
the vendors for having been unjustifiably prevented from earning 
their commission, there being an implied term in the agreement 
that the vendors would do nothing without reasonable cause to 
prevent the satisfactory completion of the transaction. 


The above case was, however, overruled by the House of 
Lords in Luxor (Eastbourne), Ltd. v. Cooper (1941). Here, the 
respondent claimed from the two appellant companies damages, 
measured by the amount of his commission, for breach of an 
implied term not to prevent, unjustifiably, the satisfactory com- 
pletion of the transaction for which he was engaged. Under the 
express contract between them, the respondent was to procure 
a purchaser for two cihemas at a certain figure, the commission 
being payable on completion of the sale. Although a purchaser 
was introdueéd who was willing and able to pay the price 
demanded, the companies eventually refused to proceed in the 
matter, and disposed of the cinemas by the sale of the shares 
elsewhere. Jt was held that the companies had broken no con- 
tract and were not liable in damages. The Lord Chancellor 
said that contracts with commission agents did not follow a 
single pattern, and that in each case the express terms of the 
particular contract must be precisely ascertained before con- 
sidering whether those terms necessitated the addition of an 
implied term. There was no justification for the introduction 
of an implied term, unless it was necessary to give the con- 
tract the business effect intended by the parties. In the present 
case, where the agent was promised his commission only on 
completion of the transaction, the agent had necessarily to risk 
disappointment, unless he introduced an express term to protect 
himself. No such term could be implied as that which was held 
to be implied in George Trollope & Sons v. Martyn Bros., a case 
that had been wrongly decided. It was impossible to define a 
“reasonable cause”’ for breaking off negotiations. An owner, 
by offering an agent a reward in the event of an actual sale 
materializing, does not bind himself not to sell his property 
through other channels. 


The employment of a professional agent raises a presumption 
that he is to be paid. 


It is customary in some businesses, and in others it is often 
agreed, that commission shall be payable on repeat orders from 
customers originally introduced by an agent, e.g., a commercial 
traveller. In such a case the agent is entitled to the commission 
on such orders even though he personally may not have obtained 
them ; and sometimes such commission may be payable after the 
dismissal or death af the agent. The extent of the right depends 
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entirely on the agreement. In Cramb v. Goodwin (1919) the 
Court decided that the traveller’s claim for commission on repeat 
orders, received after his agency was determined, could not be 
upheld, as the agreement contained terms which were incon- 
sistent with such a claim. _ 


If the agent incurs any liability through a wrorigful act per- 
formed on the principal’s instructions, he will, although primarily 
liable personally, be entitled to be indemnified by his princi- 
pal, provided that he was not aware of the wrongful nature of 
the act and: could not have discovered its nature. But if the 
liability arises from his own wrongful act, or from his adherence 
to an unreasonable or illegal custom, he cannot claim to be in- 
demnified, unless, in the latter case, his ptincipal knew that the 
custom existed and did not forbid the agent to observe it. In any 
case, however, where an agent must comply with a legal and 
reasonable custom in order to carry out his authority, he is 
entitled to be indemnified by his principal against any losses 
resulting from his compliance with such a custom. 

Where the agent who has committed a wrong is not entitled 
to an indemnity he may have the right to claim contribution 
(i.e., compel the principal to share with him the liability); he 
can claim this if the principal expressly or impliedly authorized 
the wrong (thus he cannot normally do so if the wrong was an 
act of negligence), or if the principal, although unaware of the 
wrong when it was committed, subsequently ratifies it. 


An agent has a lien on his principal’s goods in respect of all ~ 
lawful claims which he may have as agent against his principal 
for remuneration earned, advances made or losses or liabilities 
incurred in the course of the agency, provided that :— 


(2) He obtained possession of the goods lawfully in the course 
of the agency and in the same capacity as that in 
which he claims the lien ; : 

(b) There is no agreement inconsistent with the right of 
lien; and 

(c) The goods were not delivered to him with express direc- 
tions, or for a special purpose, inconsistent with the 
right of lien. 


Where an agent contracts personally and thereby renders 
himself personally liable for the price of goods bought on his 
principal’s behalf, the property in the goods vests in the agent 
and does not pass to the principal until the latter pays for the 
goods or until the former intends it to pass. In respect of such 
goods, the agent has the same right of stoppage in’ transitu as 
he would have had if the relation between him and his principal 
had been that of seller and buyer. That is te say the right can - 
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be exercised only where the principal is insolvent and only so long 
as the goods are in course of transit to the principal. Goods. 
_ are deemed to be in course of transit from the time when they 
are delivered to a carrier or other bailee for transmission to the 
principal until the time when the principal takes delivery of them. 
Transit come’ to an end if, on arrival of the goods at their des- 
tination, the carrier or other bailee acknowledges that he holds 
them on the principal’s behalf. 


So long as the contract of agency is not itself unlawful every 
agent who receives money on behalf of his principal is bound 
to pay over or to account for such money to the principal. Thus 
where an agent is employed to make bets he cannot recover 
from his principal any moneys paid away in respect thereof, but 
should he have received moneys on behalf of his principal he can- 
not retain th sums but must pay them over to his principal. 


Third Parties as against Principal and Agent. 


The rights and liabilities of third parties under a contract, 
made with an agent depend on whether the principal was disclosed 
or not by the agent, and also on whether a principal did actually 
exist at the time the contract was made. In this connection 
there are a number of important rules to considers. 

(1) Principal disclosed—If the principal is disclosed at 
the time the contract is entered into, and he actually exists, then 
in the absence of any express statement of a contrary intention, 
the contract is with the principal and not with the agent, who 
is not, therefore, personally liable to the third party. But to 
this rule there are the following exceptions :— 


(a) Where an agent signs a bill of exchange or cheque “as 
drawer or endorser or acceptor and adds words to his 
signature indicating that he signs for and on behalf of 
his principal, or in a representative capacity, he is not 
personally liable thereon”; but, where he does so in 
his own name, with or without words that merely describe 
him as an agent, then he, and not the principal, is liable. 
The agent cannot, however, be liable as acceptor unless 
he is the person to whom the bill has been addressed. 
In any event, the principal is not bound by the accept- 
ance of his agent, who acts without authority, except in 
some cases where authority is implied, e.g., where the 
agent is a partner, acting on behalf of his firm. 

(6) Where the agent undertakes personal liability, or the 
third party agrees to look exclusively to the agent, the 
principal has no liability to the third party—Paterson 
v. Gandasequi (1812). 
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(c) Where the agent is liable by custom; e.g., where a broker 
effects a contract of marine insurance for a principal the 
broker is personally liable to the insurer for the premium. 


(d) Where the agent contracts by deed under seal in his 
own name, he is personally liable even if he expressly 
contracts as agent. 

(ce) When an agent contracts on behalf of a foreign principal, 
i.e., one not resident or carrying on business in England 
or Wales, there is a presumption, based on mercantile 
usage, that the agent has no authority to pledge his 
principal’s credit and, therefore, undertakes personal 
liability, but this presumption may be rebutted by 
evidence of the terms of the contract showing that the 
agent had such authority and did not intend to make 
himself personally liable—Miller, Gibb & Co. v. Smith, 
Tyrer, Lid. (1917). 


Except in the above cases an agent can neither sue 
nor be sued upon a contract where the identity of an 
existing principal has been disclosed, unless the agent 
has an interest in the proceeds of a transaction, as 
where he has a lien, when he may sue on the contract 
even when he has disclosed his principal’s name. 


(2) Unnamed principal_—Where an agent enters into a con- 
tract on behalf of an undisclosed principal he may or may not 
be personally liable according to the circumstances. If the 
agent clearly contracts merely as an agent, but without 
naming his principal, and the third party fully realizes that 
he is contracting with some person unknown, the agent will not 
be personally liable except in the cases enumerated above. But 
if the agent does not make it clear that he is contracting as an 
agent only, he may incur liability under the rule which follows. 

(3) Where the existence of a principal ts concealed.—lf the 
agent conceals not only the name of his principal, but also 
his existence, ie., if he is apparently contracting as a princi- 
pal, the third party may, on discovering the existence of the 
true principal, elect to hold ezther the principal or the agent 
liable, provided the contract is within the agent’s authority. He 
must, however, make his choice within a reasonable time of 
discovering the real principal, and therefore when the third party 
has obtained judgment against one party he cannot afterwards 
proceed against the other. A third party can be held to have 
elected by any act showing an unequivocal intention of hold- 
ing only one party liable, but the fact that he has debited the 
amount due against the agent before discovering the existence 
of the true principal, will not prevent him ftom electing to hold 


, 
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the principal liable. Acts amounting to an “‘election”’ are, 
e.g., taking proceedings and signing judgment, or proving in 
bankruptcy with full knowledge of the facts. 

On default by the third party the principal or the agent may sue 
him; but thg principal cannot sue if the agent has in the con- 
tract described himself as principal, and in such a case evidence 
is not admitted to show that he was an agent only. If the third 
party had any claim for debt against the agent before he knew that 
the agent was not the true principal, the principal’s right to sue is 
subject to the set-off of this debt. A third party who wishes to 
rely on his right of set-off must show that he in fact believed the 
agent to be the principal in the transaction, and if there were any 
circumstances which should have put him upon enquiry as to 
whether he was dealing with a principal or with an agent, he must 
show that hé made all necessary enquiries before dealing with the 
person as principal. But if the agent sues, the third party cannot 
set off any debt due from the principal. 


Where an undisclosed principal has employed an agent to 
buy goods, and has bona fide provided the agent with the money 
for the goods at a time when the vendors looked to the agent 
as principal, the principal, if afterwards disclosed, is discharged 
to the extent of the payment to his agent, who is, fo that extent, 
personally liable to the vendors—Armstrong v. Stokes (1872). 


(4) Fictitious or non-existent principal.—tlt was laid down in 
Kelner v. Baxter (1866) that where a person has entered into a 
contract purporting to be on behalf of a principal who has never 
existed, he is personally liable on the contract. 


KELNER v. BAXTER (1867). 


The defendant who was one of the promoters of a company, 
before the actual formation of the company, entered into a con- 
tract on its behalf. On being formed, the company only ratified 
the contract. It became bankrupt, and the defendant who had 
contracted as its agent was sued upon the contract. 


It was held that the defendant was liable. The purported 
ratification by the company was ineffective because at the time 
when the contract was made, the company did not exist. 

Where an agent purports to contract as such without 
authority, or in excess of his authority, his acts may usually 
be ratified by the principal ; but if they are not ratified, although 
the agent cannot be sued as principal, he can be sued ex contractu 
(arising out of contract) for damages for a breach of an implied 
warranty of authority, even if he bona fide believed himself to 
have authority. 


A person contracting as agent for another is deemed to war- 
rant his authority to contract. It is no defence in an action 
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against the agent for breach of warranty for him to say, e.g., that 
he had no knowledge his principal was dead, or that his agency 
had been determined ; or that his principal was insane at the 
time the authority was given. But if the third party knows 
that the agent’s authority has been determined, or that the agent 
is exceeding his authority, the agent is not liable—Halbot v. 
Lens (1901). 


In Starkey v. The Bank of England (1903), one of two trustees 
forged the signature of his co-trustee to a power of attorney and 
under this power sold certain stock standing in their joint names at 
the Bank of England. A stockbroker acting innocently under the 
forged power of attorney was allowed by the Bank to transfer 
the stock. The Bank was compelled to make good the loss, but 
the Court held that, although the stockbroker honestly believed 
that he really had the requisite authority, and had no‘-knowledge of 
or means of detecting the fraud, yet he must indemnify the Bank, 
as he had impliedly warranted his authority. 


If the agent’s act is fraudulent, he can, of course, be sued 
ea delicto (arising out of a wrong), in an action for deceit. Where 
the agent has borrowed money, either without authority or in 
excess of authority, the principal is not liable, but the lender 
would have an equitable right to recover from him any such 
money applied in paying the legal debts of the principal, even 
though the absence of authority was known to the lender— 
Reversion Fund and Insurance Co. v. Maison Cosway (1913). 


Wrongs committed by Agent. 


The liability of a principal for the acts of his agent extends 
to those acts which, if done by the principal, would expose him to 
an action in tort. This is subject, however, to certain limitations 
similar to those which define his liability for contractual acts. 
Thus, such wrongful acts, to involve the principal, must have 
been committed within the scope of the agent’s authority. An 
agent's acts are within the scope of his authority when he acts 
by express or implied authority of his principal or in the course 
of his employment as a servant. If a factor, for example, makes 
fraudulent misrepresentations in selling goods entrusted to him 
for sale, his principal is liable for the deceit (which is a tort) 
whether he authorized it or not. 


NEWLANDS v. NatTIoNAL EmpiLoyvers’ ACCIDENT 
ASSOCIATION (1885). 


A secretary, by fraudulent misrepresentations, induced a 
person to apply for shares in a company. 


It was held that the secretary of a company has no general 
authority to make representations to induce persons to take 
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shares in the company, and consequently the applicant for 
the shares was compelled to fulfil his contract as the company 
was not bound by acts outside the scope of the secretary's 
authority. 


If an agent commits a wrong, acting in the course of his 
employment as a servant, his principal is liable to the injured 
party even if he has never authorized the wrongful act, and even 
if he has expressly forbidden it. Moreover, this is so even if 
the wrongful act is committed to further some private end and 
not to further the interests of the principal. Thus, where an 
omnibus driver, in order to prevent a rival omnibus from over- 
taking him, drove his omnibus across the road and caused the 
rival vehicle to overturn, it was held that his employers were 
liable, although they had instructed the driver not to obstruct 
or race with other omnibuses—Limpus v. London General Omnibus 
Co. (1862), see also, Lloyd v. Grace, Smith & Co. (1912) (infra). 


A principal, however, is not liable for-the wrongful acts or 
omissions of an independent contractor except :— 


(1) Where the principal authorizes the contractor to do a 
wrongful act or subsequently ratifies it ; 

(2) Where the principal is negligent in employing the con- 
tractor, e.g., in selecting a contractor who is not properly 
qualified to perform the act delegated, or in failing to 
give the contractor the instructions necessary to avoid 
the dangers incidental to the work—Robinson v. Beacons- 
field B.C. (1911); 


(3) Where the principal employs the contractor to do an act 
which the employer may do only at his own peril, i.e. :— 


(i) Where the act is one to which the rule of abso- 
lute liability applies, e.g., the statutory duty to 
guard dangerous machinery in a factory, or 
the Common Law duty to prevent the spread- 
ing of a fire to the land of a neighbour— 
Black v. Christchurch Finance Co. (1894) ; 


(ii) Where the act to be done is some dangerous act 
in a highway other than the ordinary use of 
the highway for the purposes of passage or 
traffic, or where such an act has already 
been done by the principal, and the con- 
tractor is employed to take the precautions 
necessary to avoid mischievous consequences 
—Gray v. Pullen (1864) ; 


: 
(iii) Where the act is “ extra-hazardous,” i.e., an act 
which, in its very nature, involves, in the eyes 
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of the law, special danger to others, e.g., the 
taking of flashlight photographs in a cinema 
—Honeywill & Stein, Lid. v. Larkin Bros. 
(1934). 

In all these cases, however, the principal is liable only for 
those acts which are in direct performance of the work delegated 
and not for “collateral” negligence—Padbury v. Holliday & 
Greenwood, Lid. (1912). 


It is still an unsettled question as to how far the principal 
is liable for innocent misrepresentation made by the agent. But 
where the principal conceals circumstances from an agent who, 
in ignorance of the true facts, makes innocent misrepresentations, 
it has been held that the principal is liable—Cornfoot v. Fowke 
(1840). 

The agent himself is always liable for wrongful acts committed 
by him, even when the principal is liable also. In this case they 
are both liable as “joint tortfeasors.” The only exception to 
this is that the agent is not liable himself if he was merely the 
principal’s innocent means—a mere “ conduit pipe.” 

The application of the Factors Act, 1889, to ‘commercial 
transactions must be noted. If the buyer from a mercantile 
agent, lawfully in possession, has acted bona fide, he can main- 
tain his right to the goods against the vendor even though the 
agent has acted fraudulently or even criminally in parting with 
the vendor’s goods to the buyer—Folkes v. King (1923). 


TERMINATION OF AGENCY 


Apart from determination by agreement between the parties, 
contracts of agency may be terminated in several ways :— 


Revocation or Renunciation. 

The principal may, subject to the terms of the appointment, 
revoke the authority of his agent at any time before the contract 
is executed. This rule, however, is subject to certain excep- 
tions :— 

(1) If the agent has previously contracted with any person 
on behalf of his principal, the principal must give any 
such person specific notice that he has revoked the 
agent’s authority, or the principal will still be liable on 
any future contract made by the agent with such person, 
even if he has, in fact, already revoked the authority. 

(2) An agent’s authority cannot be revoked by his principal 
if the agent, having partly executed his commission, 


would be exposed to loss or hardship by reason of the 
revocation, 
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(3) Where the authority of an agent is given by deed or for 
valuable consideration for the purpose of effectuating 
any security or of protecting any interest of the agent, 
it is irrevocable during the subsistence of such security 
or interest. This is usually termed an\authority coupled 
with°an interest. The agent’s authority is not irrevoc- 
able because he has an interest in the exercise of it 
or has a lien for advances upon the subject-matter 
ofthe contract, unless the authority was given expressly 
for the purpose of securing such interest or advances. 
An authority coupled with an interest is not determined 
by the death, insanity or bankruptcy of the principal. 
RALEIGH v, ATKINSON (1840). 


Goods were consigned to a factor for sale, with a certain 
limit as t@ price. The factor made advances to the principal in 
consideration of the principal giving him authority to sell at 
the market price and retain the amount of the advances out of 
the proceeds. \ 


It was held that the authority, being coupled with an interest, 

was irrevocable. 

Whether an agent, employed for a stated time, can recover 
for loss of prospective commission where the agency is terminated 
by the principal before the expiration of the agreed time, is a 
matter depending on the particular contract ; and, usually, revo- 
eation by the principal will entitle the agent to compensation 
where part of the remuneration has been a salary of a stated sum 
payable periodically. 

Renunciation by the agent terminates the agency, but if it is 
in breach of the contract an action for damages lies at the suit of 
the principal. } 

Expiration of Time. 

If an agency is created for a definite period, then on the expira- 
tion of that period the agency will determine. Accounts may 
have to be settled even after the termination of the agency. 
Performance of Contract or Destruction of Subject-matter. 

If, for example, an agent is employed to sell a horse, the con- 
tract of agency is at an end when the horse is sold ; likewise 
the agency would terminate if the horse died before the sale. 
Subsequent Illegality, 

The authority of an agent is determined by the happening of 
any event rendering the agency unlawful. 

Death or Insanity of Principal or Agent. 


The authority of the agent is, ipso facto, terminated by 
the death of the peincipal—Pool v. Pool (1889). The deceased’s 
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personal representatives are not bound by a contract subsequently 
entered into by the agent, unless they ratify it; and they are 
not bound to pay him the agreed commission unless they ratify 
the terms of his employment, but they are liable to pay him a 
reasonable sum for his services—Campanari v. Woodburn (1854). 
Thus, if an agent contracts after the principal is dead, he will 
be liable for breach of warranty of authority even if he believed 
the principal to be still alive, and no action can be brought against 
the principal’s estate unless the personal representatives ratify 
the contract. The death of the agent also terminates a contract 
of agency. 

Similarly the insanity, whether of the principal or of the 
agent, will terminate the agency. 


YONGE v. TOYNBEE (1910). ‘ 


A solicitor was instructed to defend an action. Subsequently 
the defendant became insane, but the solicitor, who had no 
knowledge of his client’s insanity, continued with the defence. 

It was held that his authority having been revoked by his 
principal’s insanity, the solicitor was personally liable to the 
plaintiff for the costs occasioned by the continuance of the 
action, on a breach of warranty of authority. 

In Drew v. Nunn (1879) the facts were similar (actually the 
agent was a wife, who contracted with the third party on behalf 
of her husband) but the third party sued the principal, not the 
agent. It was held that the defendant was liable because he had 
held out the agent as a person having authority to act on his 
behalf, and this “ holding out” had continued even after the 
principal’s insanity. 

It is usual to make provision in powers of attorney that the 
agent’s authority shall not be revoked by the death or insanity 
of the principal. The method used is that prescribed in Sections 
126 and 127 of the Law of Property Act, 1925. These sections. 
enact that the death, disability or bankruptcy of the donor of 
a power of attorney, or anything done by him without the 
concurrence of the donee, shall not revoke the power where :— 

(i) The power is expressed to be irrevocable and is given for 

valuable consideration ; or 

(ii) The power is expressed to be irrevocable for a fixed period 

not exceeding a year certain, whether it is given for 
valuable consideration or not. 


Bankruptcy. 


The bankruptcy of the principal terminates the agent’s autho- 
rity. The bankruptcy of the agent, however, does not neces- 
sarily terminate the agency. 


In some cases an agency may be irrevocable, e.g., where 
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entered into by deed and expressed to be irrevocable for a certain 
stated period, or where authority to act for a principal is given 
in return for valuable consideration. Where the agent is autho- 
rized to enter into contracts, or to do any lawful act involving 
personal liability, the authority in respect of such contracts cannot 
be revoked once the liability is incurred. Similarly, where the 
agent is to pay money to a third person, such authority is irre- 


. vocable*as soon as the agent has: contracted or bound himself 


to pay the money to that third person. 


DUTIES AND LIABILITIES OF VARIOUS KINDS 
OF AGENTS 
Auctioneers. : 

Auctioneers are agents authorized to sell goods by auction 
in return for a commission or a fixed fee. If the principal’s 
existence is not disclosed, however, an auctioneer is personally 
liable and may himself sue or be sued. An auctioneer must 
take out and hold a licence to sell by auction, and such licence 
must be in force at the time he sells. 'Whenthe auctioneer has pos- 
session of the goods he has a special property in them, and has a 
lien on them for his charges. Up to the moment of sale, the 
auctioneer is the seller’s agent only, but as soon as the hammer 
falls in response to a bid he becomes also the agent of the 
buyer for the purpose of signing the memorandum required to 
satisfy Section 4 of the Sale of Goods Act, 1893, or Section 4 
of the Statute of Frauds, 1677; but, as was decided in 
Bell v. Balls (1897), he must sign at the time of sale and not 
afterwards. In Chaney v. Maclow (1929), however, it was held - 
that where the auctioneer signed the contract on behalf of the 
purchaser in his (the auctioneer’s) office an hour after the sale, 
that was a sufficient signing at the time of the sale. In Reynolds 
v. Hooper (1903) it was held that where a purchaser bought two 
er more lots and the auctioneer wrote the purchaser’s name 
against the first lot and the word “ditto ”’ opposite the sub- 
sequent lots so purchased, the requirements of the statute were 
satisfied (see above). As a general rule the signature of the 
auctioneer’s clerk is not sufficient to bind the purchaser. 

An advertisement by an auctioneer that an auction will be 
held at a certain place is not an offer which will be accepted by 
anyone attending the sale—Harris v. Nickerson (1873): it is 
merely an invitation to make offers. 

When the hammer falls, the transaction is concluded ; but if 
it falls on a bid which is below a reserve the existence, though not 
necessarily the amount, of which is known to the purchaser, there 
is no sale and the auctioneer is not liable either for breach of 
warranty of authority or for refusing to sign the necessary mem- 
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orandum—McManus v. Fortescue & Branson (1907), Although 
the auctioneer has an implied authority to sell without reserve 
a purchaser who knows of a limitation of such authority is bound 
by it—Rainbow v. Howkins (1904). Where, however, an auction- 
eer by mistake sells without reserve property on which a reserve 
price has been fixed and signs a memorandum of the contract, he 
is liable for breach of an implied warranty of authority—Fay v. 
Miller (1941). 

Where an auctioneer sells unascertained goods, disclosing the 
fact that he is acting as agent, but not disclosing his principal’s 
name, he is personally liable to the purchaser on the contract 
of sale if it afterwards turn out that the principal had no right 
to sell. Where, however, in the same circumstances, he sells a 
specific article, he is not personally liable on the contract of sale 
if it turns out that the principal had no right to sell—Benton v. 
Campbell, Parker & Co. Lid. (1925). 

Where the conditions of sale state that if the goods are not 
paid for they shall be resold, the auctioneers are not bound to 
re-sell before suing the purchaser but may maintain an action 
for the price at which the goods were knocked down.—Robinson, 
Fisher and Harding v. Behar (1927). An auctioneer must receive 
the price before parting with the goods, and cannot, without 
express authorization, allow a “set-off ” against the price. The 
auctioneer may receive the whole of the proceeds of goods sold, 
and he has a lien on these proceeds for his charges; but it was 
decided in Sykes v. Giles (1839) that, where land or buildings 
are sold, the auctioneer is entitled to receive only the deposit, 
and not the full purchase money. He may receive payment of 
the deposit by cheque, provided it is not post-dated, but he 
should accept payment of the purchase price in cash only. An 
auctioneer must not give a warranty unless specially authorized, 
and an unauthorized warranty does not bind the vendor. 

The protection of market overt (b) does not extend to a sale of 
goods by an auctioneer, and he is liable for the consequences of 
a conversion, even though he acts in good faith. 

If an auctioneer sells goods for a principal who has no right 
to sell them, and takes an active part in transferring the property 
in the goods to the buyer, he will be liable for conversion, even 
if he does not know that his principal is not entitled to sell. 
Conversion is any unlawful dealing with the goods of another 
in @ manner inconsistent with the rights of the true owner. 


CONSOLIDATED Co. v. CuRTIS (1892), 
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sell the furniture by auction at her private residence. The 
defendant, who had no notice of the bill of sale, did so, and 
delivered the furniture to the purchasers. 


It was held that the defendant was liable in an action for 
conversion. 


An auctioneer who merely settles the price and neither takes 
possession of nor delivers the chattels is not liable for conversion, 
as he dves not act in a manner inconsistent with the rights 
of the true owner—Barker v. Furlong (1891). 


While an auction is in progress, the full name and address of 
the auctioneer must be posted up in public view in the auction 
room. Auctioneers do not carry on “trade ”’ so as to make one 
partner liable on a bill°of exchange given by another partner 
without actual authority. 


THe DuTres OF AN AUCTIONEER are— 


(1) To carry out the instructions received from his principal. 


(2) Not to delegate his duties to his employees, except with 
special authority, or unless such delegation is sanctioned 
by a special custom. If a person, known not to be a 
licensed auctioneer, is requested to sell goods by auction, 
there is an implied authority for him tp employ a 
licensed auctioneer. 


(3) He must sell for cash, except in cases where it is a 
to take a cheque. 


(4) He must store the goods properly whilst ees are in his 
possession. 


(5) He should obtain the best price possible ; ; and if he 
delivers the goods without receiving the price he is 
responsible to his principal. 


By the Auctions (Bidding Agreements) Act, 1927, any dealer 
who agrees to give, gives or offers any gift or consideration to 
any other person as an inducement or reward for abstaining, or 
for having abstained, from bidding at an auction may be con- 
victed of a summary offence punishable with fine and imprison- 
ment. Moreover, any person who accepts, or agrees to accept, 
such a gift or consideration is liable to similar penalties. Upon 
the conviction of the offender any sale in respect of which such 
an agreement has been made may, as against a purchaser who 
is a party to the agreement, be treated as a sale induced by 
fraud and may consequently be avoided by the vendor. 


The statute aims at the prohibition of secret ‘rings ” among 
dealers, i.e., persons who in the normal course of their business 
attend sales by auction for the purpose of buying goods with a 
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view to reselling them. It is, however, provided that dealers 
may avoid this criminal liability if they :— 
(a) Agree in writing prior to the sale to purchase goods 
in good faith on a joint account; and 
(5) Deposit a copy of the agreement with the auctioneer 
before the purchase of the goods. ‘' 


Brokers. 


A broker is an agent ‘‘ employed to make bargains and con- 
tracts in matters of trade, commerce, or navigation between 
other parties, for a compensation called a brokerage ”’ (“ Story on 
Agency”’). A broker is not entrusted with the possession or 
control of the goods, nor with the documents of title thereto. 
Not having possession of goods he has no lien thereon: an ex- 
ception exists, however, in the case of an insurancé*broker. The 
principal kinds of brokers are produce and general brokers, and 
those employed to buy and sell stocks and shares, bills, and 
ships, and to effect insurances. A broker has implied authority 
to act in accordance with the market in which he operates, 
subject to custom and usage of trade or market. In certain 
cases he may rescind the contract if, e.g., he is a member of the 
Stock Exchange and the transaction relates to bonds which 
turn out to be fraudulent ; and on the Liverpool Wool Market 
a broker may buy in his own name and yet make his principal 
liable on the contract. The procedure of a broker on entering 
into a contract is either to give signed bought and sold notes to 
the parties, or make a signed entry in his book. Such notes or 
such an entry are sufficient to satisfy the Sale of Goods Act, 
1893, as the broker signs on behalf of both parties. ‘Generally, 
a broker has no power of delegation; nor has he authority to 
pledge bills deposited with him for the purpose of being dis- 
counted, unless custom so allows; nor to give credit ; nor, if 
the principal is disclosed, to receive the purchase money ; nor 
to receive payment for an undisclosed principal subject to a 
set-off in respect of his own debts; nor to cancel any contract 
entered into by him ; nor to contract in his own name. 


Where a broker contracts as such, he is not personally liable 
unless a custom or agreement to that effect exists. 


Commission Agents. 


This term is usually applied to an agent acting for a foreign 
principal for an agreed commission usually fixed at a percentage 
of the business done. He usually possesses the right of stoppage 
im transitu in. cases where a vendor could ordinarily stop the 


goods. 


: 


ae 
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Factors and Mercantile Agents. 


At Common Law a factor is a mercantile agent to whom 
goods are consigned for sale by the principal. Being, unlike a 
broker, entrusted with the possession of his principal’s goods, he 
is authorized to sell in his own name. He may allow credit to 
purchasers, reteive payment, give valid receipts, and exercise a 
lien over the goods for any sum due to him from the principal. 
This authority, moreover, could not be restricted by private 
limitations imposed by the principal. 

This Common Law authority is extended by the Factors Act, 
1889, which invests with special privileges all ‘‘ mercantile 
agents,” that is, persons who have in the customary course of 
business as such agents authority either to sell goods, or to 
consign goods for the purpose of sale or to buy goods, or to raise 
money on th® security of goods. 

In Budberg v. Jerwood and Ward (1934), a Russian lady in 
London entrusted a necklace to a Russian lawyer, with a view 
to selling it, in 1930. He sold the necklace and pocketed the 
proceeds ; later he informed the lady that he still had it and 
was trying to sell it. The jewellers to whom the necklace was 


‘sold bought it in good faith, in ignorance of the true facts. On 


the lawyer’s death the facts were discovered, and tlie lady sued 
for the return of the necklace. 

The defendants contended that the lawyer had ostensible 
authority to sell the necklace, and that he was a mercantile 
agent, i.e., a person having, in the ordinary course of his busi- 
ness as such agent, authority to sell goods. Jt was held, however, 
that, while it was possible for a person to be a mercantile agent 
although he had only one customer, such agent must be acting in 
a business capacity, and as the Court accepted the plaintiff’s 
evidence that she entrusted the necklace to the lawyer only as a 
friend, and there was no question of remuneration, the lawyer was 
not a mercantile agent, and the necklace must be returned to 
the plaintiff. | 

The Act aims primarily at protecting third parties who 
deal with mercantile agents on the assumption that they are 
acting with the authority of their principals. At Common Law 
a factor had no authority to pledge the goods of his principal, 
and, although his general authority to sell could not be limited, 
it could be revoked, with the result that a purchaser who bought 
from a factor after the revocation of his authority would obtain 
no title to the goods. These defects are remedied by Section 2 
of the Factors Act, 1889, which provides as follows :— 

Where a mercantile agent is, with the consent of the owner, in 


possession of goods or of the documents of title to goods, any sale, 
G 
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pledge, or other disposition of the goods, made by him when acting 
in the ordinary course of business of a mercantile agent, shall, subject 
to the provisions of this Act, be as valid as if he were expressly 
authorized by the owner of the goods to make the same; provided 
that the person taking under the disposition acts in good faith, and 
has not at the time of the disposition notice that the person making 
the disposition has not authority to make the same. 


Where a mercantile agent has, with the consent of the owner, been 
in possession of goods or of the documents of title to goods, any 
sale, pledge, or other disposition, which would have been valid if the 
consent had continued, shall be valid notwithstanding the determina- 
tion of the consent ; provided that the person taking under the dis- 
position has not at the time thereof notice that the consent has 
been determined. 


Where a mercantile agent has obtained possession of any docu- 
ments of title to goods by reason of his being or having been, with. 
the consent of the owner, in possession of the goods represented thereby,. 
or of any other documents of title to the goods, his pdssession of the 
first-mentioned documents shall, for the purposes of this Act, be 
deemed to be with the consent of the owner. 

For the purposes of this Act the consent of the owner shall be: 
presumed in the absence of evidence to the contrary. 


In Lloyds Bank v. Bank of America National Trust and 
Savings Association (1938) the plaintiff bank with which bills of 
lading had been deposited as security, and for whose benefit the 
proceeds of sale of the goods concerned were to be held, was held 
to be an “owner” within the Factors Act, 1889. 


It must be observed that this statutory protection is given to : 
third parties only where the factor originally obtained possession 
of the goods or documents of title with the consent of the owner, 
so that if possession is procured by fraud or duress the section 
does not apply. 


Hxap v. Motorists’ Apvisory AGENCY (1923). 


H, who wished to sell his car, was approached by X, who 
informed him that he could find a purchaser. X was not a 
motor agent and his statement was not true. H entrusted the 
car to X for the purpose of sale. X promptly sold the ear for 
a small price to Y and decamped with the proceeds, whereupon 
H claimed the return of the car from Y. 


It was held that Y must return the car to H and that he could 
not claim protection under the Factors Act, 1889. In the first 
piace, X was not a “‘ mercantile agent” within the meaning of 
the Act, as the selling of cars was not within the ordinary course 
of his business; and in the second place, as X had obtained 
possession of the car by means of a trick, he did not hold it 
with the consent of the owner. 


Once, however, a mercantile agent has obtained possession 
of the goods, with the consent of the true oumer, any disposition 
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by him is valid, even though at the time he obtained possession 
he intended to and did subsequently act in fraud of his principal. 


Foukss v. Kine (1923). 


F, the owner of a motor-car, delivered it to H, a mercantile 
agent, for sale. H agreed with J’ not to sell the car for less than 
£575 without F’s authority. It was found as a fact that H 
at no time intended to carry out the terms of this agreement. 
In fact, H sold the car next day to K for £340 which he mis- 
appropriated. . 

It was held that as H, in his capacity as a mercantile agent, 
was in possession of the car with F's consent, K got a good title 
to it. 


The Act extends the factor’s common law authority by 
empowering him to pledge the goods or documents of title of his 
principal, but this power of pledge is modified by Sections 4 
and 5, which provide as follows :— 


Where a mercantile agent pledges goods as security for a debt 
or liability due from the pledgor to the pledgee before the time of the 
pledge, the pledgee shall acquire no further right to the goods than 
could have been enforced by the pledgor at the time of the pledge. 

The consideration necessary for the validity of a sale, pledge, 
or other disposition, of goods, in pursuance of this Act, may be either 
@ payment in cash, or the delivery or transfer of other goods, or of a 
document of title to goods, or of a negotiable security, or any other 
valuable consideration; but where goods are pledged by a mercantile agent 
in consideration of the delivery or transfer of other goods, or of a docu- 
ment of title to goods, or of a negotiable security, the pledgee shall 
acquire no right or interest in the goods so pledged in excess of the 
value of the goods, documents, or security when so delivered or 
transferred in exchange. 


A Document of Title is defined by Section 1 (4) of the Act as 


*‘any bill of lading, dock warrant, warehouse-keeper’s certificate, 
and warrant or order for the delivery of goods, and any other docu- 
ment used in the ordinary course of business as proof of the possession 
or control of goods, or authorizing or purporting to authorize, either 
by endorsement or by delivery, the possessor of the document to 
transfer or receive goods thereby represented.”’ 


Other provisions of the Factors Act, 1889, will be dealt with 
in the chapter on Sale of Goods. 


Stockbrokers. 


Stockbrokers are agents employed for a commission to buy 
and sell stocks and shares in accordance with the rules of the 
Stock Exchange. A person who employs a stockbroker is 
bound by the rules of the Stock Exchange, provided they are 
lawful and reasonable, even if he does not know of them, so that 
he must indemnify the broker against all liabilities incurred by 
him as a result of his compliance with those rules. 
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Insurance Brokers. 


Insurance brokers are agents who effect policies of insurance. 
Lloyd’s brokers are, by custom, personally liable to the insurer 
for the payment of the premium; the assured pays the broker 
and the broker pays the insurer, but the broker has a lien on 
the policy for the amount of the premium and charges due. 


Shipbrokers. 


Shipbrokers are agents employed for a commission to negotiate 
ships’ charters and other matters in connection with shipping. 


Bankers. 


The general relation between a banker and his customer is 
that of debtor and creditor, the position of each depending upon 
the state of the customer’s account, i.e., whether it is in credit or 
overdrawn ; but in addition, the banker is the customer’s agent 
for the purpose of honouring cheques drawn upon his account. 
The banker is not a trustee of the money placed with him, and 
he is not, therefore, accountable to his customer for profits made 
by use of such money. 


In effect, the position is that the customer lends money to the 
banker, and the banker undertakes to repay the debt or any 
part of it to any person when and to whom the customer 
requires him to pay it. The banker must, therefore, pay cash 
against all cheques drawn by his customer ; there is an implied 
contract that he will honour all cheques of the customer to the 
extent of his credit balance, and also to the amount of any 
agreed overdraft, and if he fails to do so he is liable for 
breach of contract, even though the customer may have suffered 
no actual loss or damage—WMarzetti v. Williams (1830). A 
customer who is in trade may recover substantial damages for 
such a breach. He may also pay bills accepted by the customer 
payable at his bank (c), but he is not compelled to do so. 


The refusal of a banker to pay a cheque drawn against money 
in his hands gives no one but the customer the right to sue. 


The banker must pay any part of the credit balance of the 
customer, but he is not bound to pay only a part of a cheque ; 
so that if a customer’s account. is, say, £95 in credit and a 
ae is drawn for £100, the banker need not pay the cheque 
at all. 


In the case of the banker’s insolvency, the customer takes 
a dividend in the ordinary way. 


(c) See post, Chap. 5, ¢ 
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In Tournier v. National Provincial Bank (1924) it was held 
that a banker is under an obligation to refrain from disclosing 
the affairs of a customer except in the following cases :— 


(a) Where the disclosure is by compulsion as under the 
Bankers Books Evidence Act, 1879. 

(6) Where there is a public duty to disclose. 

(c) Where the interests of the bank require the disclosure as, 

* for example, where the banker is suing to recover an 

overdraft. 

(d) Where the customer consents either expressly or by 
implication. 


This duty of non-disclosure does not cease when the 
customer’s account with the bank is closed. 


Entries in a banker’s books are not conclusive until they are — 
communicated to the customer, but even then they may, in cer- 
tain circumstances, be altered in the customer’s favour. Entries 
in a pass-book are prima facie evidence against the banker, 
and if the customer has innocently and in good faith changed 
his position in reliance on the entries, the banker cannot dis- 
honour cheques drawn by the customer in reliance on the pass- 
book entries. This is another application of the doctrine of 
estoppel. ; 


Similarly, the customer will be precluded from denying the 
accuracy of the pass-book entries, if, by his negligence, he leads 
the banker to alter his position, or if he acts so as to render the 
entries an account stated, e.g., by actual or implied acknowledg- 
ment of their accuracy or by wilfully withholding information 
from the banker. 


Banker’s lien.—A banker has a general lien on any of his 
customer’s securities which come into his hands in the ordinary 
‘course of business. In the case of negotiable securities, the lien of 
a banker gives him power to realize, and to apply the proceeds in 
satisfaction of any debt which may be due to him. The banker’s 
lien is thus an implied pledge, but it cannot be enforced if there 
are any circumstances inconsistent with the exercise of the right, 
or if there is an express or implied contract to the contrary. 
For example, a banker has no lien over articles deposited expressly 
for safe custody, or over articles left with him for a special purpose 
only, or in respect of a partner’s credit balance for a loan made 


to his firm. 


Bonds with bearer coupons are often deposited with a 
banker, who cuts off the coupons when due, and on obtaining 
payment, credits the customer’s account with the amount. 
It is generally agreed that a banker has a lién on such coupons, 
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and on the bonds as well, if he has control of and access to them 
during his business as collecting agent for his customer. If, 
however, the bonds were locked in a box, and handed to the 
banker periodically for collection of coupons, no lien would arise, 
for the circumstances would be inconsistent with its exercise. 


A banker has a lien on short bills deposited by a customer for 
the purpose of collection and credit, in due course. He has 
no lien on a box containing title deeds or a chest coritaining 
plate left by a customer. A banker has a lien also on cheques, 
and promissory notes which come into his hands for collection. 
Where a holder of a bill has a lien on it, arising either from 
contract or by implication of law, he is deemed to be a holder - 
for value to the extent of the sum for which he has a lien. 


Banker as bailee.—A banker often takes care of his customer’s 
securities and valuables, when requested to do so, and becomes 
abailee. Great controversy exists as to whether he is a gratuitous 
bailee, or a bailee for reward, for the liabilities differ considerably. 
As the banker makes no charge for his services in this respect, 
he is generally regarded as a gratuitous bailee, bound to take 
reasonable precautions for the safety of the articles, and liable 
only for gross negligence in dealing with them. Many authorities, 
however, regard a banker as a bailee for reward, in view of the 
profit he makes on his customer’s account. As such he must 
take all possible precautions for the safety of the articles, and he 
is liable for ordinary negligence which results in the loss of articles 
in his care. ‘ 

Recovery of money paid in error—aA banker cannot recover 
from a payee money paid in error, as where he honours the cheque 
of a customer who has insufficient funds in his account; but 
he may recover the amount from his customer as money paid 
at his request and for his benefit. 


Advice regarding investments.—It was held in Banbury v. 
Bank of Montreal (1918) that a bank manager has no general 
authority to bind his bank by advice given regarding investments, 
nor any special authority as regards a particular investment. 
Where, however, he specifically undertakes some special function 
the bank may be liable if it is not properly fulfilled. In Wilson v. 
United Counties Bank, Lid. (1920), the plaintiff was called up for 
military service, and he arranged with the defendants’ manager 
that during his absence on military service the bank would look 
after his business and take all reasonable steps to maintain his 
credit and reputation. The defendants failed to do this, with the 
result that the plaintiff was adjudicated bankrupt. The plaintiff 
was awarded damages for loss to his estate and also for injury 
to his credit and reputation. 


\ 
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Bankers and the Limitation Act.—A debt owed by a banker 
to his customer is barred by the Limitation Act after six years. 
In the case of a current account, the period does not begin to 
run until the customer demands payment—dJoachimson v. Swiss 
Bank Corporation (1921), while in the case of a deposit account the 
period runs fram the termination of the period of notice required. 
Unless notice is given in the latter case, the crediting of the 
account .with interest will prevent the operation of the statute. 
In the case of an overdrawn account, the period begins to run 
from the date of the advance by the bank. 


Partners. 


Partners are the agents of their firms, and may bind the 
other members of the firm in all matters relating to its general 
business. The Law of Partnership is dealt with in Volume II, 
Chapter 1, of this work. 


Servants. 


Servants are rarely appointed expressly as agents of their 
employers, and the authority vested in them is usually implied 
from circumstances. Where the employer authorizes his servant 
to make purchases from tradespeople and pays for the goods 
without demur, an implied agency is created, and, se far as con- 
cerns the particular tradespeople, will continue until revoked by 
express notice to them. 


A master is liable for the wrongful acts of his servants, com- 
mitted in the course of the servant’s employment, in the same 
way as a principal is liable for the wrongful acts of his agent 
committed within the scope of his authority. A wrongful act 
is deemed to be done in the course of a servant’s employment 
if it is either a wrongful act expressly or impliedly authorized 
by the master or a wrongful and unauthorized mode of doing 
some act authorized by him. 


Luoyp v. Grace, Smrra & Co. (1912). 


X was managing clerk to Grace, Smith & Co., solicitors, it 
being his duty to interview and advise clients. He interviewed 
the plaintiff, who sought advice as to the value of certain houses 
which she owned. Being entirely ignorant of legal matters, she 
signed, on X’s instructions, a document which he declared to be 
necessary. Actually, however, the document was a conveyance 
of the houses to X, who afterwards fraudulently disposed of them 
for his own benefit. 

It was held that X’s employers were liable, because they had 
put him in a position where it was his duty to do a certain class 
of acts, namely, interviewing and advising clients, and, in this 
case, he had done acts of that class, although in a wrongful 
manner and for his own benefit. ‘ 
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There are certain incidents of the relation between principal 
and agent which apply particularly to the relation of master and 
servant. For example, a servant may not collect information as 
to his master’s business and customers, take it away with him 
and use it to the master’s detriment, after the employment has 
ceased—Robb v. Green (1895). 


Nor may a servant take away with him from his employ- 
ment such things as lists of secret processes, formule 6ér drafts 
compiled from information obtained in the course of his employ- 
ment. In Amber Size Co. v. Menzel (1913) a former employee 
was restrained from making use of a secret process learnt during 
his employment, although the method was not reduced to writing 
and although the servant had not acquired the knowledge of 
the process in breach of faith. 

Wife, Housekeeper, etc. | 

The fact of cohabitation in a common household creates a 
presumption that a wife has authority to pledge her husband’s 
credit in purchasing household and personal necessaries suitable 
to the conditions in which they live. But this implied authority 
exists only where the presumption has not in fact been destroyed, 
so that althqugh tradesmen may assume that a wife has authority 
to pledge her husband’s credit, the husband will not be liable 
if he is able to prove that the implication of authority is not | 
justified by the facts. In Arbery v. Irvine (1931), where Mrs. I 
was sued for the price of household goods supplied to her whilst 
she was living with her husband, it was held that the plaintiff 
could not succeed, as the evidence did not rebut the presumption 
that the wife contracted as agent for her husband. She herself, 
therefore, was not liable. 


In the following cases a husband will not be liable for debts 
contracted by his wife, even where the goods purchased are house= 
hold necessaries :— 


(1) Where he has forbidden her to pledge his credit, or has 
instructed third parties not to give her credit. A 
private prohibition is sufficient unless the husband is 
estopped from denying the wife’s authority. 

(2) Where he makes a sufficient allowance for the purchase of 

necessaries. 


(3) Where the wife is already sufficiently supplied with goods 
of the nature purchased. 


(4) Where the quantity of goods purchased is excessive, 1.€., 


where they are not necessaries—Gray v. Earl of Cathcart 
(1922), ° 
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_ The fact, that the wife is in possession of a separate income 
is not evidence that she has no authority to pledge her husband’s 
credit for necessaries—Seymour v. Kingscote (1922). 


A husband may, however, be estopped from denying liability 
for his wife’s debts, notwithstanding the fact that he has for- 
bidden her to pledge his credit, if by his conduct he has held 
her out as a fully authorized agent. Thus, if the husband has 
been in fhe habit of paying debts incurred by the wife at certain 
shops, he cannot subsequently deny liability for further debts 
contracted at the same shops, unless he has previously given 
notice to the tradesmen concerned that he will no longer accept 
responsibility. This rule applies, moreover, whether or not the 
goods purchased are: necessaries. Notice to third parties of the 
revocation of the wife’s authority is necessary only where the 
husband would otherwise be estopped from denying it. 


Hence, the form of notice which is frequently inserted in 
newspapers has only.a limited effect. It will only prevent a 
husband from being liable for debts incurred through the wife’s 
obtaining credit, provided that the credit is given either by trades- 
men who have not previously allowed her credit, or by trades- 
men who have previously supplied her and been paid by the hus- 
band but are aware of the notice. : 


It is the fact of cohabitation which raises the presumption of 
agency. Therefore the above principles apply not only in the 
case of a wife but also in the case of a mistress who keeps house 
for the man she lives with—Ryan v. Sams (1848). A house- 
keeper has implied authority to buy goods which are necessary 
and suitable for the household. 


7 At common law a husband was liable for his wife’s torts com- 

mitted while they were living together. This liability was 
abolished by the Law Reform (Married Women and Tortfeasors) 
Act, 1935, and a husband cannot now in any circumstances be 
sued on account of his wife’s wrongs merely by reason of his 
being her husband. 


As the implied authority of a wife to pledge the credit of her 
husband for necessaries arises solely from the fact of the cohabita- 
tion of the parties, if they are living apart no such authority can 
be presumed. But where the separation is due to the husband’s 
misconduct, e.g., cruelty, adultery or desertion, and no provision 
is made for the wife’s maintenance, an agency of necessity will 
arise. As an agent of necessity a wife may pledge her husband’s 
credit in purchasing necessaries for herself and her children, 
according to the husband’s position in life, and this authority will 
coritinue in spite of any prohibition made by the husband ; but 

iG 
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it will not exist where the wife has been guilty of misconduct or 
where the separation is by mutual agreement and an allowance 
is made by the husband. The authority is terminated if the wife 
commits adultery—Durnford v. Baker (1924). 


Where a married woman has entered into contracts in excess of 
her implied authority as agent for the husband, she will be person- 
ally liable. 


It should be noted that there is no power to restrain a wife 
from improperly pledging her husband’s credit. 


Ships’ Masters and Managing Owners. 


The master of a ship has implied authority as the owner’s 
agent to do everything necessary to bring the voyage to a success- 
ful conclusion. On behalf of the owner he can sel! or mortgage 
the ship, pledge his owner’s credit or jettison the cargo. In 
appropriate circumstances he will therefore be an agent of 
necessity independently of any express authority conferred upon 
him by his contract of employment. When a ship is owned 
by several co-owners, one of their number is often appointed to 
manage the business on behalf of all ; he is then termed a manag- 
ing owner, and has implied authority, apart from any specific 
authority given by his co-owners, to do on shore everything that 
necessarily concerns the employment of the ship, e.g., the making 
of charter-parties. 


Counsel. 


A person is in general bound by the acts of his counsel in all 
matters strictly within the scope of the action; but if counsel 
should exceed an express authority given him by his client it is 
probable that the client would not be bound. Generally counsel 
can be instructed only through the medium of a solicitor. 


Patent Agent. 


The law relating to patents being highly technical, it is the 
usual course for an inventor to employ a patent agent to draw 
up the specification relating to the invention, and to file the 
necessary papers. Such an agent must be registered, and a person 
who advertises himself as a patent agent without being duly 
registered is liable to a fine not exceeding £20. 


CHAPTER 5 
BILLS OF EXCHANGE AND PROMISSORY NOTES 


Reference should be made to the following :— 


Apprenpix A.—Bills of Exchange Act, 1882,’ hereinafter 
called ‘‘ the Act.” 
Appenprx B.— Bills of Exchange (Crossed Cheques) Act, 


1906. 
AppENDIx C.—Bills of Exchange (Time of Noting) Act, 
1917. 
AppENDIXxX D.—Bills of Exchange Act (1882) Amendment 
Act, 1932. 
BILLS OF EXCHANGE 
Definition. : 3 


‘** A pill of exchange is an unconditional order in writing, 
addressed by one person to another, signed by the person giving 
it, requiring the person to whom it is addressed to pay,on demand, 
or at a fixed or determinable future time, a sum certain in money- 
to or to the order of a specified person, or to bearer” [Section 3]. 


Every word of this definition is important, for an instrument — 
is not a bill of exchange unless it fulfils every condition given in 
the legal definition. 


The Essentials of a Bill are therefore that :— 


(1) It must be an order, i.e., its terms must be imperative, 
in writing. . 7 

(2) The order must be unconditional ; i.e., there must be no 
conditions attached to the making of the payment. 

(3) It must be addressed by one person to another. 

(4) It must require payment to be made to a specified person 
or his order, or to bearer. 

(5) If the order is not to pay on demand, the time of payment 
must be fixed or determinable. 

(6) It must order payment of a certain sum of money only. 

(7) It must be signed by the drawer. 


A cheque is a particular form of bill of exchange, namely one 
drawn on a banker, payable on demand, so that while many of 
the illustrations cited in this chapter are cases concerning cheques, 
the principles involved will apply to bills of exchange generally. 

The writing may be in ink or in pencil, and‘may be printed in 
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whole or inpart. The bill must not order any act to be done other 
than the payment of money ; for example, an instrument running, 
‘* Pay A. B. or order and deliver to him the attached documents,” 
would not be a bill. 


A bill must not order payment to be made out of a particular 
fund, but a bill is not conditional merely because it contains :— 


(2) an indication of the particular fund from which the 
drawee may reimburse himself or of a particular account 
to be debited, or | 

(6) a statement of the transaction giving rise to the instru- 
ment [Section 3 ()]. 


A cheque form with areceipt attached requiring the banker to — 
pay out only if the receipt is duly filled in and signed is not a bill 
of exchange, as payment is to be made only upon a condition. 
An instrument made payable to “ order,” the blank not 
being filled in, is not a legal bill of exchange, but it was decided 
in Chamberlain v. Young (1893) that it will be construed as 
payable to the order of the drawer, and if the drawer indorses 
it, it becomes a valid bill of exchange. 


It is to be noted that many orders for the payment of money 
which do not come within the above definition, and are therefore 
not bills within the meaning of the Act, nevertheless come within 
the wider definition given in the Stamp Act, 1891, and require 
to be stamped as bills of exchange. 


Form. 

No set form of words is necessary in a bill of exchange as 
long as it conforms to the foregoing requirements, but, in prac- 
tice, the form of an inland bill does not differ materially from 
the following :— 

ORDINARY Form or INLAND Brit oF EXcHANGE. 
297 London Wall, 
£84. 0. 0. London, E.C.2. 
lst January, 19... 
Three months after date [or On Demand] pay Alfred Arnold 


or Order [or Bearer] the sum of Lighty-four pounds for 
value received, 


Stamp, 


Jno. Thompson. 
To Albert Knowles, 
87b Chancery Lane, 
London, W.C.2. 


In the specimen given, Jno. Thompson is the “drawer ” of the 
bill ; Albert Knowles is the ‘‘ drawee ”’ ; and Alfred Arnold is the 
“ payee.” If the drawee agrees to pay the bill on the due date, 
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he “accepts,” that is, he writes the word “ Accepted” and 
his signature across the face of the bill. He is then termed 
the “‘acceptor.’’ Until he does this he is not a party to the 
bill, and is in no way liable thereon. His signature alone, without 
the word “accepted,” is sufficient, but in practice the word 
*‘ accepted,” the date, and also the place of payment, are generally 
added. When the payee indorses the bill, he becomes a party to 
it, and iftthe’ bill is negotiated for value, all subsequent indorsers 
become liable as parties also. 


The drawee must be named or otherwise indicated with 
reasonable certainty, and a bill may be addressed to two or 
more drawees, whether partners or not; but if an instrument 
is addressed to two drawees in the alternative or in succession, 
it is not a bill of exchange. If the drawer and the drawee are 
the same person, or if the drawee is a fictitious person or a person 
not having capacity to contract, the instrument may, at the 
option of the holder, be treated as a bill of exchange or as a pro- 
missory note. In such cases, ‘if the. bill is dishonoured, the 
holder need not give notice of dishonour to the drawer. 


Mason v. Laok (1929). 


A document was drawn in the following terms :— : 

**On Ist December, 1928, pay to my order the sum of one 
hundred and twenty-five pounds for value received. Accepted 
payable at Lloyds Bank, Ltd., High Street Branch, Shoreditch, 
London, E.C.2. John M. Lack.” 

It was held that the document was not a bill of exchange, as 
it did not indicate the drawee with reasonable certainty, and was 
not an order addressed by one person to another. It was, 
however, valid as a promissory note. 

Unless a bill is payable to bearer, the payee must be named or 
otherwise indicated with reasonable certainty, and it may be made 
payable to two or more payees jointly or, in the alternative, to one of 
two or to one or some of several payees, or to the holder of an office 
for the time being. The drawer may insert his own name as 
payee, or he may insert the words, “‘ Pay to me or my order,” in 
which case he fills the position of two parties, being both drawer 
and payee. The bill may also be drawn payable to the drawee 
(e.g., “‘ Pay to your own order”’), in which case it must be in- 
dorsed by him before it can be negotiated. 


If the payee is a fictitious, or non-existing person, the bill 
is treated as being payable to bearer. Cheques made payable to 
impersonal payees, such as “‘ Wages or order,” ‘‘ Cash or order,” 
have often been regarded as payable to bearer but in North and 
South Insurance Corpn., Lid. v. Nat. Prov. Bank, Lid. (1935) it 
was held that an instrument so expressed does not fall within the 
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definition of a bill because it does not order payment to a “per- 
son.”’ A banker on whom a cheque is drawn in this form would 
be safe, however, in paying the money to the drawer, but would 
require his indorsement as evidence of payment. Strictly the 
same action should be taken with cheques payable to such 
impersonal payees as “‘ Income Tax or order,” “‘ Borough Rates 
or order,’ but a banker would be safe in paying such a cheque 
to the official obviously intended to receive payment: 


An instance of what will amount to a “ fictitious’”’ person 
is found in the leading case of 


BANK OF ENGLAND v. VAGLIANO (1891). 


P. & Co. were a firm carrying on business at Constantinople 
and Z, a foreign correspondent of V. & Co. of London, was in 
the habit of drawing bills on V. & Co. to the order of P. & Co. 
One of V. & Co.’s clerks forged bills, putting in the names of 
P. & Co. as payees and Z as drawer and obtained the genuine 
acceptances of V. & Co. to these bills. He then forged the 
indorsements of P. & Co., making it an indorsement to a non- 
existing person, and took the bills to the bank which paid them 
across the counter. 


It was held that the bill must be treated as payable to bearer 
and that, consequently, the bank was not liable. It was pointed 
out that‘the payee is fictitious wherever the name inserted as that 
of the payee is inserted merely by way of pretence, and without 
any intention on the part of the drawer that payment shall be 
made only in conformity with the drawer’s order ; that it makes 
no difference whether the name inserted as that of the payee is 
that of an existing person, or of a person who did once exist, or 
of a person who never existed; that the bill may in such case 
be treated by a lawful holder as payable to bearer, and that it’ 
is not necessary, in order to charge the acceptor, to prove that 
he was cognizant of the fictitious character of the payee. 


The position was different in 


VINDEN v. Hueuss (1905). 


The plaintiff’s clerk filled up cheques payable to the order of 
certain customers with the names of the customers and sums 
of money which were not in fact owing to them. He then 
obtained the plaintiff’s signature as drawer, forged the indorse- 
ments and negotiated the cheques to the defendant, who took 
them, bona’ fide and for value. 

It was held that the payees could not be regarded as “ ficti- 
tious ’’ because the drawer, when signing the cheques, bélieved 
that he owed the sums mentioned to the persons named in the 
cheques. The cheques, therefore, were not payable to bearer. 


The result of these cases is that if the drawer intends that 
an existing person whose name is inserted as payee shall actually 
be paid, the payee is not “fictitious,” but if the drawer does 
not so intend or the payee does not exist, then he is “ fictitious.” 
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As a rule, the amount for which a bill is drawn is expressed 
in figures as well as in words in the body of the instrument. 
Where there is a discrepancy between the two amounts, the sum 
denoted by the words is the amount payable. | 


The sum payable is deemed “certain” although it is 
required to bé paid (a) with interest at an unstated rate,—when 
5% will be understood, (b) by stated instalments, (c) by stated 
instalménts with a provision that upon default in payment of 
any instalment the whole shall become due, (¢) according to an 
indicated rate of exchange, or according to a rate of exchange 
to be ascertained as directed by the bill. 


Sometimes the amount of the bill is omitted. If such a bill 
is signed, stamped and delivered, any person to whom it is 
delivered is thereby deemed to have conferred on him authority 
to fill it in ‘to any amount covered by the stamp, unless it was 
delivered for some purpose specified by the signatory, e.g., for 
safe custody (see also page 192, post). 


A bill is not invalid by reason that it does not specify the 
value given, or that any value has been given therefor, or that it 
does not specify the place where it is drawn or where it is pay- 
able. 


A bill is payable to bearer which is expressed to be so payable, 
or on which the only or last indorsement is an indorsement in 
blank. A bill is payable to order whickr is expressed to be so 
payable or which is expressed to be payable to a particular 
person, and does not contain words prohibiting transfer or indi- 
cating an intention that it should not be transferable [Section 
8 (4)]. 

When a bill contains words prohibiting transfer, or indicating 
an intention that it should not be transferable, it is valid as 
-between the parties, but is not negotiable. For example, a bill 
may be drawn, ‘“‘ Pay John Brown only,” or “Pay John Brown, 
not transferable,” in which case no one except John Brown can 
safely be paid or beentitled to receive payment. Where the bill 
either originally or by indorsement is expressed to be payable 
to the order of a specified person, and not to him or his order, it is, 
nevertheless, payable to him or his order at his option. 


An inland bill is a bill which is or on the face of it purports to 
be (a) both drawn and payable within the British Islands, or 
(6) drawn within the British Islands upon some person resident 
therein. Any other bill is a foreign bill (d). The “ British 
Islands ”’ are defined in the Act as any part of the United Kingdom 
of Great Britain and Ireland, the Islands of Man, Guernsey, 


(d) See post, p. 178. 
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Jersey, Alderney, and Sark, and the islands adjacent to any of 
them being part of the dominions of His Majesty. 


The Irish Free State is now excluded from the terms of the 
definition as it no longer forms part of the United Kingdom. 


Unless the place of paymentis clearly indicated on the bill, it may 
reasonably be assumed that it is payable at the residence or place of 
business of the drawee, and unless a contrary intention appears on 
the face of the bill, it may be treated as aninland bill. Thus a bill 
drawn in the Isle of Man payable in Liverpool isan inland bill ; so 
is a bill drawn in Birmingham ona merchant resident in Paris, and 
accepted payable at a bankin London. On the other hand, a bill 
drawn in Paris on a person resident in London, and accepted 
payable in London, is a foreign bill. 


Time of Payment. 


A bill is not rendered invalid by reason that it is undated, 
ante-dated, post-dated, or bears date on a Sunday, although it is 
irregular to omit to date a bill. If a bill payable after date is 
undated, or if the date of acceptance of a bill payable after sight 
is omitted, any holder may insert the true date of issue or accept- 
ance, and the bill is payable accordingly ; provided that, where 
he in good faith and by mistake inserts a wrong date, or in every 
case where a wrong date is inserted, if the bill subsequently 
comes into the hands of a holder in due course, the bill is not 
avoided thereby, but operates and is payable as if the date so 
inserted were the true date. 


A bill is payable on demand when it is expressed to be so pay- 
able, or when it is expressed to be payable at sight, or on pre- 
sentation, or when no time for payment is expressed. Where 
a bill is accepted or indorsed when it is overdue, it is deemed 
as regards the acceptor or any indorser to be payable on 
demand. 


A bill is payable at a “ determinable future time ” within the 
meaning of the Act when it is expressed to be payable at a fixed 
period after date or sight, or on, or at a fixed period after, the 
occurrence of a specified event which is certain to happen, though 
the time of happening may be uncertain. But an instrument 
expressed to be payable on a contingency is not a bill, and the 
happening of the event does not cure the defect. For instance, 
a bill payable seven days after the death of X would be a valid 
bill, as the specified event is bound to happen and therefore the 
“future time’ is “determinable.” But a bill payable seven 
days after the marriage of 'Y would not be yalid, for, although 
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the event may happen, yet it may not—there is no certainty. 
The marriage spoken of is merely a contingency. 


Where the bill is not payable on demand, the day on which 
it falls due is determined in accordance with the provisions of 
Section 14 of the Act, which provides that, where the bill does 
not provide otherwise, three days, called “‘ days of grace’ are 
added to the time of payment as fixed by the bill, and the bill 
is due and payable on the last day of grace. 


If the last day of grace falls on Sunday, Christmas Day, 
Good Friday or a day appointed by royal proclamation as a 
public fast or thanksgiving day, the bill is due and payable on 
the preceding business day. If the last day of grace is a bank 
holiday (other than Christmas Day or Good Friday, which are 
bank holidays in Scotland) or if the last day of grace is a Sunday 
and the second day of grace is a bank holiday, the bill is due 
and payable on the succeeding business day. 


In calculating the due date of a bill, in accordance 
with the provisions of this section, calendar months are reckoned 
and no allowance is made for lacking days, so that a bill at one 
month’s date, dated 3lst January, falls due on the 3rd March, 
whether there are 28 or 29 days in February. When a bill after 
sight is sighted on one day and accepted on another, the due date 
is calculated from the sighting date. 


The bank holidays in England and Ireland are Easter Monday, © 
Whit Monday, the first Monday in August, and Boxing Day, ie., 
December 26th, if that day is a weekday, but December 27th 
if the 26th is a Sunday. In Scotland the bank holidays are New 
Year’s Day, the first Monday in May and the first Monday in 
August, Christmas Day, and Good Friday. The effect of the 
Bills of Exchange Act, Section 14 (1) (b), is to make Christmas 
Day and Good Friday in Scotland have the same effect on the 
time of payment of bills of exchange as common law holidays. 
in England, the object being to render the law in this respect 
uniform in both countries. 


One case, however, was overlooked, viz., when Christmas 
Day falls on Saturday and the last day of grace is December 
26th. In Scotland the bill is payable on December 27th, as 
Christmas Day is a bank holiday, but in England the bill is 
payable on December 24th in accordance with Section 14 (1) (a). 


Bill in a Set. 


Bills may be drawn in a set of two or more parts, and in such 
a, case each part of the set (known as a via) is numbered and 
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contains a reference to the other parts, the whole of the parts 
constituting one bill. Where the holder of a set indorses two or 
more parts to different persons, he is liable on every such part ; 
and every indorser subsequent to him is liable on the part he has 
himself indorsed as if the said parts were separate bills. The 
acceptance may be written on any part, but.it should be 
written on one part only; otherwise, if more than one part 
is accepted, the drawee will be liable on each part as though _ 
it were a separate bill, except where all the parts come into the 
possession of one holder—Davison v. Robertson (1815). Where 
two or more parts of a set are negotiated to different holders 
in due course, the holder whose title first accrues is, as between 
such holders, deemed the true owner. Where the acceptor of a 
bill drawn in a set pays it without requiring the part bearing his 
acceptance to be delivered up to him, and that part at maturity 
is outstanding in the hands of a holder in due course, the acceptor 
is liable to that holder. Subject to the preceding rules, where any 
one part is discharged by payment or otherwise, the whole bill is dis- 
charged. Foreign bills are generally drawn in sets, but inland bills 
are rarely sc drawn, as the object of the practice is to ensure safety, 
and speedy acceptance. The parts are sent by different mails for 
acceptance, the later to arrive being attached to the already 
accepted first part in the hands of the holder, and the parts 
thereafter forming one bill. 7 


Foreign Bills. 


As stated above, any bill which does not fulfil the definition 
of an inland bill is a foreign bill. The following is a specimen :— 


ORDINARY Form or Forreian BILL DRAWN AND PAYABLE OUTSIDE THE 
Unirep Kinapom. : 


Colombo, 
lst March, 19..: 
£200. 0. 0. 

Three months after sight pay this First of Exchange 
(Second and Third of same tenor and date unpaid) to Alfred 
pede ae order the sum of Two hundred pounds for value 
received. 


Jno. Thompson. 
To Albert Knowles, 


Montreal. 


Foreign bills are distinguished from inland bills, in that :— 


(1) They are usually drawn in sets of three, with the con- 
dition expressed on each part that it is payable if 
neither of the other parts has been paid. 


os 
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(2) Ocgasionally, a foreign bill is drawn at one or more usances. 
Usance is the customary time allowed for payment as 
between the country where the bill is drawn and the 
country of payment. For example, the usance between 
London and New York is sixty days’ sight, the majority 
of bills being drawn at that currency: so such a bill 
drawn at ‘‘ double usance’’’ would be payable at 120 

- days’ sight. The practice is, however, fast dying out. | 

(3) On dishonour, they require protesting (e). It is 
unnecessary to protest a bill which does not show on 
the face of it that it is a foreign bill. If, however, 
an inland bill bears a foreign indorsement, it may be 
necessary to protest the bill in order to charge a foreign 
indorser in his own country. 


~ When a bill drawn in one country is negotiated, accepted or 
payable in another, the bill will be valid if its form conforms with 
the law of the place of issue, but the validity of supervening 
contracts, such as acceptance or indorsement, is determined by 
the law of the place where the contracts are made. 


KoEcHLIN ET Cre v. KesteENBAUM Bros. (1927). 


X sued Y as acceptor of a foreign bill alleged to have been 
drawn by E.V. payable to M.V. or order. The bill had been 
drawn by H.V. personally and was indorsed by him acting as 
M.V.’s agent. Such an indorsement is valid by French law. 


It was held that as the law of the place where the indorsement 
was made had been satisfied, the bill was enforceable in England. 


If a bill issued out of the United Kingdom is drawn in 
the form required by the law of the United Kingdom, payment 
may be enforced as between all persons who became parties to 
it in the United Kingdom. Apart from these provisions, the 


‘ bill is to be interpreted according to the law of the place where 


the act is done. Thus, a bill drawn in England and payable 
abroad is subject to English law as regards the drawing, and to 
foreign law as regards payment. [See Section 72 of the Act.] 


Capacity of Parties. 


By Section 22 of the Act, capacity to incur liability asa party 
to a bill is co-extensive with capacity to contract, except that a 
corporation cannot make itself liable as drawer, acceptor or 
indorser of a bill unless it is competent to do so under the law in 
force relating to corporations. It was held in In re Soltykoff 
(1891), that an infant is not liable on a bill either as drawer, 
acceptor or indorser, even though he has given it for the price 


e (ce) See post, p. 197. 
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of necessaries supplied. He can be sued only on the considera- 
tion. But where a bill is drawn or indorsed by a corporation 
having no capacity to do so, or by an infant, the drawing or 
indorsement entitles the holder to receive payment of the bill from, 
and to enforce it against, any other party thereto. 


No person is liable as drawer, indorser or acceptor of a bill 
who has not signed it as such, but a person who signs in a 
trade name or under an assumed name is liable as if he had 
signed his own name; and the signature of the name of a firm 
is equivalent to the signature by the person so signing of the 
names of all persons liable as partners in that firm. 


Under the Companies Act, 1929, 4 limited company, if 
authorized by its memorandum, or if its business makes the 
use of bills necessary, may issue, accept and indorse bills of 
exchange or promissory notes—Bateman v. Mid-Wales Railway 
Co. (1866). The company will be bound if a bill is drawn, 
accepted or indorsed in the name of, or by or on behalf of, or 
on account of, the company by any person acting under its 
authority. 


A signature by procuration (per procurationem, or per pro.) 
operates as notice that the agent has but a limited authority 
to sign, and the principal is bound by such signature only if 
the agent in so signing was acting within the actual limits of 
his authority. 


Any person who signs a bill as drawer, indorser or acceptor and 
adds words to his signature indicating that he signs for or on behalf 
of a principal, or in a representative character, is not personally 
liable thereon ; but the mere addition of words describing himself 
as an agent, or as filling a representative capacity, does not exempt 
him from personal liability. Thus, if A.B. signs as “ A.B., 
Secretary,” he is personally liable; but if he signs “ For 
Metet. Oo., Lid. AB., Secretary,”’ he is not liable. 


A member of a partnership, if it is a trading concern, may 
draw, accept and issue bills and other negotiable instruments in 
the name of the firm. But partners in firms not formed for the 
purpose of trade, or whose business does not normally necessitate 
the drawing, accepting or indorsing of bills, are not able to bind 
the firm by signing a, bill in any capacity unless they are expressly 
so authorized ; e.g., a partner in a firm of solicitors would have 
no implied authority to accept a bill in the name of the firm. 


In Childs v. Monins (1821) executors accepted a bill, and 
after their signatures added the word “executors.” It was held 
that they were personally liable, the Court pointing out that if 
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they had intended to limit or exclude their liability they could 
have used suitable words of limitation. 


Similarly, in Courtauld v. Sanders (1867), money was lent to 
a company. A note for the amount lent was given in the form : 


‘““We promise to pay.” . . and was signed : 
: 8 | Directors of the —— Company Limited. 
J. T., Manager.” 


J. B., J. S., and J. 7’. were held to be personally liable as 
makers of the note. 


Forgery. 

Where a signature to a bill is forged or placed on the bill 
without thé authority of the person whose signature it purports 
to be, such signature is wholly inoperative and no right can be 
acquired thereunder unless the person against whom it is sought 
to enforce the right is precluded from setting up the plea of 
forgery or want of authority. Therefore a forged indorsement 
on an order bill would give no title to a transferee; he is not 
a holder in due course, even though he took the bill for value 
and with no knowledge of the forgery, as the bill thas not been 
negotiated to him, negotiation requiring indorsement (which 
means a valid indorsement) and delivery. He could, however, 
recover the amount of the bill from any indorser who had signed 
the bill subsequently to the forgery. If the holder of a bill of 
which the acceptance is forged obtains the ratification of the 
actual drawee, such ratification is void as being contrary to public 
policy, although an unauthorized signature not amounting to a 
forgery is capable of ratification. 


Brook v. Hook (1871). 


A forged H’s signature to a promissory note for £20. Before 
the note matured the holder discovered that H’s signature was 
a forgery and threatened to prosecute A. In order to prevent a 
prosecution, H gave the holder a memorandum to the effect that 
he held himself responsible for the note for £20 bearing his 
signature. 

It was held that the ratification was invalid and that H was 
not liable on the note. 


Where, however, the person whose signature is forged has 
once admitted that it is in his own handwriting and thereby 
given currency to the bill he cannot afterwards avoid liability 
by showing that it was forged—Leach v. Buchanan (1802) ; and 
mere silence after, knowledge of a forgery tay also create an 
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estoppel if it is shown that the silence induced the person seeking 
to set up the estoppel to take some step to.his prejudice. 


GREENWOOD v. Martins Bank Lrp. (1933). 


G’s wife forged his signature to certain cheques whereby she 
drew £410 out of his account at the defendant bank. In 1929 
the wife disclosed this fact to G and persuaded him not to inform 
the bank. In 1930 Mrs. G@ committed suicide and G then notified 
the bank of the forgeries and claimed that the bank was not entitled 
to debit his account with the £410., . 


It was held that although ratification had no application to 
a forged signature the plaintiff was estopped from alleging the 
forgeries. His silence until after his wife’s death caused the 
bank to lose their right of action against‘the forger. 


Acceptance. 


Acceptance is defined by Section 17 (1) of the Act as “the 
signification by the drawee of his assent to the order of the 
drawer.” 


Except in the three cases specified below, presentment for 
acceptance is not necessary, but as a matter of prudence, it is 
advisable that a bill should be presented for acceptance as soon 
as possible, for, if acceptance is refused, the parties to the bill, 
other than the drawee, become immediately liable, even though 
the bill has not yet matured, while, if the bill is accepted, it 
becomes a more valuable security, by reason of the fact that 
the drawee—who has now become the acceptor—has acknowledged 
his, liability upon it. The wrongful omission of an agent to 
present a bill would render him liable to his principal for any 
loss resulting from his neglect. 


Presentment for acceptance is necessary :— 


1. Where a bill is payable after sight, in order to fix the 
maturity of the instrument. j 

2. Where a bill expressly stipulates that it shall be presented 
for acceptance. 

3. Where a bill is drawn payable elsewhere than at the 
residence or place of business of the drawee. 


Where a bill payable after sight is negotiated, the holder 
must either present it for acceptance or negotiate it within a 
reasonable time ; if he.does not do so, the drawer and all prior 
indorsers are discharged. What is a reasonable time depends - 
upon the nature of the bill, trade usage and the facts of the 
particular case. 


In Fry v. Hill (1817) X in Windsor on a Friday drew a bill on 
Bin London, payable one month after sight. The holder did not 


( 
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present it for acceptance until the following Tuesday. It was held 
that, in all the circumstances, the delay was not unreasonable. 


The acceptor of a bill, by accepting it, engages that he will 
pay it according to the tenor of his acceptance ; he is precluded 
from denying to a holder in due course the existence of the 
drawer, the genuineness of his signature, and his capacity and 
authority to draw the bill; in the case of a bill payable to the 
drawer’s order, the then capacity of the drawer to indorse, but 
not the genuineness or validity of his indorsement ; and in the 
case of a bill payable to a third person, the existence of the 
payee and his then capacity to indorse, but not the genuineness 
or validity of his indorsement. 


Under the law relating to suretyship, which generally speaking, 
governs the relations between the parties to a bill, a binding 
agreement to give time to the acceptor discharges the drawer and 
the indorsers, but a binding agreement to give time to the first 
indorser does not discharge the acceptor. 


Presentment for acceptance must be made in conformity with 
the following rules :— 


(a) It must be made by the holder or his agent, to the drawee or his 
authorized agent, at a reasonable hour on a business day before 
the bill is overdue. 

(6) When there are two or more drawees, who are not partners, 
presentment must be made to them all, unless one has authority 
to accept for all. 

(c) Where the drawee is dead, presentment may be made to his legal 
personal representative. 

(d) Where the drawee is bankrupt, presentment may be made to 
the drawee himself or to his trustee. 

(e) Presentment may be made through the post, where this manner 
is authorized by agreement or usage. 


Presentment for acceptance is excused 

(1) where the drawee is dead, bankrupt, a fictitious person, 
or has no capacity to contract ; 

(2) where presentment cannot be effected ; 

(3) where, although the presentment has been irregular, 
acceptance has been refused on some other ground. 


The fact that the holder has reason to believe that the bill 
will be dishonoured does not excuse presentment. 


An acceptance is either— 

(a) GENERAL, which assents without any qualification to the 
order of the drawer, or 

(b) QuALIFIED, which in express terms varies the effect of the 
bill as drawn. In particular, an acceptance is qualified which is : 
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(i) Conditional, ie., makes payment by the acceptor de- 
pendent on the fulfilment of a condition therein stated. 
An acceptance ‘‘ Payable on delivery of bills of lading ” 
would be conditional. : 

(ii) Partial, i.e., an acceptance to pay part only of the amount 
for which the bill is drawn. c 


(iii) Local, i.e., an. acceptance to pay only at a particular 
specified place. But such an acceptance is° deemed 
general unless it expressly states that the bill is to be 
paid there only and not elsewhere, e.g., ‘“ Payable at 
Lloyds Bank, Rhyl, and there only” or “not else- 
where.”’ Thus, in Bank Polski_v. K. J. Mulder & Co. 
(1942), the plaintiffs were the holders of bills of exchange 
of which the defendants were acceptors. The bills, 
drawn by a firm in Poland on the defendants in London, 
were stated to be payable in Dutch florins at a certain 
Amsterdam bank, and the drawer wrote the place of 
payment on the face of the bills. On the plaintiffs’ 
demanding payment in London, the defendants refused, 
contending that presentation at the named Amsterdam 
bank, with protest in the event of non-payment, was 
necessary in order to charge the defendants as acceptors. 
It was held that neither the stipulation of the country 
and currency in which the bills were to be paid nor the 
fact that the drawer had himself specified the place of 
payment by writing it on the face of the bills could 
amount to the express stipulation which Section 19 (2) 
of the Bills of Exchange Act, 1882, required in order 
to make an acceptance qualified. The acceptance of 
the bills was, therefore, general. 


(iv) Qualified as to time, e.g., drawn at one month and accepted 
at three months. . 


(v) The acceptance by one or more of the drawees but not 
by all. 


Wherever possible an acceptance will be construed as general 
and not as qualified. The principle acted upon by the Courts is 
that a qualified acceptance must be construed most strongly 
against the acceptor—Smith v. Vertue (1860). 


The holder of a bill may refuse to take a qualified acceptance, 
and if he does not obtain an unqualified acceptance he may 
treat the bill as dishonoured by non-acceptance. Moreover, if 
a qualified acceptance, other than one which is merely partial, 
is taken without the consent of the drawer and indorsers, such 
persons will be discharged from liability. 
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The acceptor may be either an ordinary acceptor, i.e., one 
who owes money to the drawer, or an accommodation acceptor, 
i.e., one who accepts for the convenience of the drawer without 
receiving consideration. An accommodation acceptor is liable on 
the bill to a holder for value, and it is immaterial whether such 
holder is or is not aware, at the time he takes the bill, that the 
acceptor is an accommodation acceptor ; but an accommodation 
acceptor.can claim to be indemnified by the drawer. 


Acceptance, as every other contract on a bill, is incomplete 
and revocable and does not bind the acceptor until effect has 
been given thereto by delivery of the instrument. 


BAXENDALE v. BENNETT (1878). 


The defendant, in the course of transactions between himself 
and H, received from H a draft in blank as to the drawer’s 
name, written in H’s hand-writing. The defendant wrote his 
name across the draft as acceptor and sent it to H, who, finding 
he did not need it, returned it to the defendant. The defendant 
placed it in an unlocked drawer in his chambers in the Temple, 
from which it was taken, having probably been stolen. When 
it came into the hands of the plaintiff, a bona fide holder for 
value, the document had beenscompleted by the insertion of 
the name of W. Cartwright as the drawer. No such person as 
Cartwright was known to the defendant and the name was 
inserted without his knowledge or consent. . 

It was held that the defendant was not liable on the document, 
as, although he had accepted it, he had not, in fact, delivered it. 


Acceptance for Honour. 

Ordinarily, only the person to whom a bill is addressed can 
accept it; but there is an exception where a bill has been pro- 
tested for dishonour by non-acceptance, or protested for better 
security, and is not overdue. Then any person, not being a 
party already liable thereon, may, with the consent of the holder, 
intervene and accept the bill suprd protest, for the honour of 
any party liable thereon, or for the honour of the person for 
whose account the bill is drawn. Generally .an acceptance of 
this type is attested by a “ notarial act of honour.” A holder 
obtains an acceptance “ for better security ”» when he endeavours 
to protect his interests by obtaining an acceptance for honour 
in cases where the acceptor has become bankrupt or insolvent, 
or suspends payment before the bill matures. 


Such an acceptance, which is rarely met with, is termed “ an 
acceptance for honour suprdé protest,” and the acceptor is called 
“an acceptor for honour.” Where an acceptance for honour 
does not expressly state for whose honour it is made, it is deemed 
to be an acceptance for the honour of the drawer. In order to 
be valid, such an acceptance must— ; 

€ 
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(2) Be written on the bill and must indicate that it is an 
acceptance for honour ; ‘ 
(6) Be signed by the acceptor for honour. 


A bill may be accepted for honour for part only of the sum 
for which it.is drawn. The liability of an acceptor for honour 
is not absolute, but accrues only if the bill is not paid by the 
drawee, and then only if it has been duly presented for payment 
and, on dishonour, has been protested for non-payment, and 
the acceptor for honour receives due notice of these facts. The 
acceptor for honour is liable to the holder and to all parties to 
the bill subsequent to the party for whose honour he has accepted. 


The drawer of a bill or any indorser may insert therein the 
name of a person to whom the holder may resort in case of need, 
that is to say, in case the bill is dishonoured by non-acceptance 
or non-payment. Such person is called the “ referee in case of 
need.”’ It is in the option of the holder to resort to the referee 
in case of need or not as he may think fit. ' 


Negotiation. 

A bill may be payable either to order ortobearer. N egotiation 
takes place when a bill is transferred from one person to another 
in such a manner as to constitute the transferee the holder of the 
bill. Transfer of a bill payable to order is effected by the indorse- 
ment of the holder completed by delivery, but if the bill is payable 
to bearer, no indorsement is necessary, although it is always 
desirable in order to make the transferor liable as a party to 
the bill in case of dishonour. If the transferor does not indorse 
it he simply warrants to his immediate transferee, being a holder 
for value, that the bill is what it purports to be, that he has a 
right to transfer it, and that at the time of transfer he is not aware 
of any fact which renders it valueless. 


Where the transferor indorses the bill he becomes an indorser 
and by his indorsement engages that on due presentment the 
bill will be accepted and paid according to its tenor, and that, 
if it be dishonoured he will compensate the holder or a subsequent 
indorser who is compelled to pay it, provided that the requisite 
proceedings on dishonour are taken. Further, he is precluded 
from denying to a holder in due course the genuineness and 
regularity in all respects of the drawer’s signature and all previous 
indorsements ; to his immediate or a subsequent indorser he is 
precluded from denying that the bill was, at the time of his 
indorsement, a valid and subsisting bill, and that he then had 
a good title to it. 


Where the holder of a bill payable to his order transfers it for 
value without indersing it, the transfer gives the transferee such 
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title as the transferor had in the bill, and the transferee, in 
addition, acquires the right to have the indorsement of the 
transferor. Where any person is under an obligation to indorse 
a bill in a representative capacity, he may indorse it in such 
terms as to negative or to limit his personal liability. 


Conditions as to Indorsements.—To be valid, and to operate 
as a negotiation, an indorsement, which means an indorsement 
-completed@ by delivery, must comply with the following con- 
ditions :— | 

1. It must be written on the bill itself and be signed by the 
indorser. The ‘simple signature of the indorser is 
sufficient. : | 

2. It must be an indorsement of the entire bill. 

3. Where a bill is payable to the order of two or more payees 
or indorsees who are not partners, all must indorse, 
unless the one indorsing has authority to indorse for 
the others. 

4. Where, in a bill payable to order, the payee or indorsee 
is wrongly designated, or his name is mis-spelt, he may 
indorse the bill as he is described, adding, if he thinks 
fit, his proper signature. 

In the event of there not being sufficient room on a bill for 
all the indorsements, a slip of paper called an “ allonge”’ is attached 
.to the bill. The first indorsement on an allonge should be 
written partly on the bill and partly on the allonge, so as to 
avoid the possibility of fraud. 


An indorsement in blank is one where the indorser simply signs 
his name. The effect of this is that the bill becomes payable 
to bearer, and is at once transferable by mere delivery even 

though originally it was payable to order. Any holder of a bill 
_ with a blank indorsement may convert the blank indorsement 
- into a special indorsement by writing above the indorser’s signa- 

ture a direction to pay the bill to, or to the order of, himself 
or some other person. 7 


A special indorsement, in addition to the signature of the 
indorser, specifies the person to whom or to whose order the 
pill is to be payable, as ‘‘ Pay to A.B. or order.” A.B. thus be- 
comes the person entitled to receive payment, and if he negoti- 
ates the bill he must indorse it before delivery. 


A restrictive indorsement either prohibits further negotiation, 
or merely gives authority to deal with the bill in the manner 
directed, without transfer of ownership, e.g., “ Pay D. only,” or 
“Pay D. for the account of X.,” or “Pay D. or order, for 
collection.” An indorsement of this type gives the indorsee the 


, 


. 
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right to receive payment of the bill, and to sue any party 
thereto that his indorser could have sued, but gives him no 
power to transfer his rights as indorsee unless it expressly 
authorizes him to do so. Where the restrictive indorsement 
authorizes further transfer, all subsequent indorsees take the bill 
with the same rights and subject to the same liabilities as the 
first indorsee under the restrictive indorsement. 


A conditional indorsement is one in which payment is made 
subject to the fulfilment of a condition. The condition may, 
however, be disregarded by the payer, and payment to the 
indorsee is valid whether the condition has been fulfilled or not. 
The condition is operative between indorser and indorsee, 
and if the latter received payment without fulfilment of the 
condition, he would hold the money in trust for the indorser. 
An example of such an indorsement would be “Pay A.B. or 
order on his leaving for London,” or “ Pay A.B. or order on his 
marriage to M.” 


A partial indorsement is one which purports to transfer to the 
indorsee a part only of the amount payable, or which purports 
to transfer the bill to two or more indorsees severally. Section 32 
(2) of the Act provides that an indorsement must be an indorse- 
ment of the entire bill, and that a partial indorsement does not 
operate as a negotiation of the bill. 


A further form of indorsement is where a person signs and 
adds words with the intention of limiting or negativing his 
liability, as, for example, when an executor signs in a repre- 
sentative capacity, and adds after his signature the words, sans 
recours (* without recourse to me”). These words indicate that 
the transferor negatives his personal liability on the bill, and 
subsequent holders take the bill with notice of his immunity 
from such liability as would attach to an indorser in the ordinary 
course. Such an indorsement will render the bill less valuable 
as a security, and correspondingly more difficult (in practice) to 
negotiate for value. 

An indorser may also add words to his signature, waiving, 
as regards, himself, some or all of a holder’s duties, e.g., sans 
frais (“ without expenses ”), where the holder does not wish to 
become liable for expenses incurred on dishonour. 

Ordinarily, any prior indorser may be called upon to pay 
the amount of the bill to a subsequent indorser who has been 
compelled to pay the bill on account of the failure of the acceptor 
to meet it, and, in the same way, the first indorser may fall 
back upon the drawer. The rule is that indorsements are presumed 
to have been made in the order in which they appear on the 
bill, but the whele circumstances attendant on the transaction 
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may be considered in order to ascertain the true relation of 
the parties. 


MAODONALD v. WHITFIELD (1883). 


Three directors of a company mutually agreed with one 
another to become sureties for the debt of the company and 
indorsed a note accordingly. 


It was held that the first of the three indorsers need not 
indemnify the others, but that all three were liable to equal 
contribution. | 
In the absence of evidence to the contrary, the liability of 

- successive indorsers is determined according to the ordinary 
- principles, whereby a prior indorser must indemnify a subsequent 
one. Where an indorser so indorses a bill as to disclaim liability 
on it, e.g., by putting after his name the words sans recours, 
or words to “the like effect, his liability is similar to that of a 
transferor by delivery (see p. 186). In accordance with the law 

relating to suretyship, a binding agreement to give time to the 
first indorser discharges a subsequent indorser, but not vice versa. 


Where a bill is negotiable in its origin, it continues to be 
negotiable until it has been (a) restrictively indorsed or (5) dis- 

charged by payment or otherwise. An overdue bill can only 
be negotiated subject to any defect of title affectink it at its 
_ maturity, and thenceforward no person who takes it can acquire 
or give a better title than that which the person from whom he 
took it had. A bill payable on demand is deemed to be overdue 
_ when it appears on the face of it to have been in circulation for 
an unreasonable length of time. Any other bill is overdue when 
its maturity date is past. 

Circuity of Action.—If a billis negotiated back to the drawer, 
or to a prior indorser, or to the acceptor, such party may, subject 

_ to the provisions of Sections 59 (2) and 61 of the Act, re-issue 
and further negotiate the bill, but he is not entitled to enforce 
payment of the bill against any intervening parties to whom he 
was previously liable, as they have a corresponding right against 
him. Such a condition of affairs is known as “ circuity of action,” 
and may be illustrated as follows: A indorses a bill for value to 
B, who negotiates the bill and eventually it is indorsed back to 
A. In the event of A, in his second capacity as indorser, having 
to pay the bill, he cannot sue B as a prior indorser, for 6 in turn 
could sue A on the latter’s first indorsement. 

But if A can show that, although he signed the bill before B, 
he was not in fact liable to B on that signature, he will be able 
successfully to sue B on the bill. If, for instance, A’s first signa- 
ture was a sans recours signature, B will not be able to plead 
circuity of action in, answer to a claim by A. 
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Various Kinds of Indorsers. 

DIvIpEND WaRRAN's can be discharged only by the signature 
of the payee or of one of the payees. ‘‘ Per pro.” signatures are 
not admissible. 

Exxrcutors should all sign and indicate that they are 
executors. as 

The signature of one on behalf of the others is accepted, pro- 
vided he indicates that he is an executor and that he signs for 
all his co-executors. 

TRustExEs must all sign, as no delegation of power to sign is 
recognized. 

PrR PROCURATION signatures are accepted when one person 
signs on behalf of another, provided the power to indorse is 
shown by such words as “ per pro.” or “ p.p.”, which indicate 
authority. Note that the words are an indication that only a 
limited authority to sign is held, and the principal is bound by 
such signature only if the agent in so signing was acting within 
the actual limits of his authority [Section 25]. 

Firms AND Companres.—The indorsement in these cases may 
be the name of the company, or the name of the company signed 
by or on behalf of, or on account of, the company by a duly 
authorized person. In practice the name and capacity of the 
person affixing a company’s signature are always required, and 
the capacity must indicate a power to sign, but in the case of 
a firm, the name written by a partner or authorized principal 
is quite valid. The indorsement must correspond exactly with 
the name on the face of the bill. 

FictTirious oR Non-rxistiInGc PAYERS cannot indorse, and 
such bills are treated as being payable to bearer. 

MARRIED WoMEN should indorse in their’ married names, 
adding any description which may be necessary. ‘ 

ILLITERATE PERsons should sign by a mark, which should 
be duly witnessed. The witness should state his occupation and 
full address. 


Holder in Due Course. 

When a bill is negotiated to a holder in due course, he obtains 
a good title to the bill notwithstanding any defect in the title 
of his transferor or previous holders. 

A holder in due course as defined by Section 29 of the Act 
is a holder who has taken a bill, complete and regular on the 
face of it, under the following conditions :— 

(4) That he became the holder of it before it was overdue, 

and without notice that it had been previously dis- 
honoured, if such was the fact: . 
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(6) That.he took the bill in good faith and for value, and 

that at the time the bill was negotiated to him he had 

no notice of any defect in the title of the person who 
negotiated it. 


“Notice ’’ means actual, though not formal notice, that is 
to say, either ‘knowledge of the facts, or a suspicion of some- 
thing wrong, combined with a wilful disregard of the means of 
knowledge—Raphael v. Bank of England (1885). 


RAPHAEL v. BANK OF ENGLAND (1885). 


Some bank notes had been stolen and a circular notifying 
the theft, with a list of the stolen notes, had been sent to bankers 
and money changers, including V. & Co., who duly received it. 
One of the notes was changed by V. & Co. It was found as a 
fact that the clerk who changed the note did not call to mind 
the circular at the time he changed the note. 


Jt was held that V. & Co. were holders in due course, as, at the 
time they took the note they had no notice of any defect in the 
transferor’s title. 


The original payee of a bill is not a holder in due course, 
as the bill has not been negotiated to him—R. FE. Jones, Ltd. v. 
Waring & Guillow, Lid. (1926). 

In an action on a bill, the holder is presumed to be a holder 
in due course, but this presumption may be destroyed by evidence 
of fraud, duress, illegality or want of consideration, in which 
case the holder must prove that he took the bill for value and 
in good faith. Ifhe is able to prove this his title can only be upset 
by proof that he had notice of the defect. 


Consideration for a Bill of Exchange. 


The words “for value received ” on a bill of exchange are 
not material, as every party whose signature appears on a bill is 
prima facie deemed to have become a party thereto for value 
[Section 30 (1)]. 


A bill of exchange differs, therefore, from other simple con- 
tracts in that until the contrary is proved consideration is pre- 
sumed to have been given, whereas consideration must usually 
be proved to have been given. There is also another point of 
difference: in the case of an ordinary simple contract the con- 
sideration must not consist of a past benefit (f); but in the 
ease of a bill of exchange it may consist of any consideration 
sufficient to support a simple contract, or of any antecedent debt 
or liability. If value has at any time been given for a bill, the 
holder, even though he has not himself given value, is deemed 
to be a holder for value as regards the acceptor and all parties 
to the bill who became parties prior to the time the value was 


o  (f) See ante, p. 28. 
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given. It is no defence for any such party to plead that he 
received no consideration for it, although the holder who did 
not give value cannot maintain an action against his immediate 
transferor. In McLean v. Clydesdale Banking Co. (1883) it was 
held that the drawer of a cheque paid to “ onerous holders ”’ for 
the account of another is liable thereon to a holder for value 
‘even if no consideration has passed from the payee to the drawee. 
In this case the bank claimed as “onerous holders,? as they 
had reduced the payee’s overdraft on receipt of the cheque, and 
were therefore held to have given value. The term “onerous 
holder ” is the Scottish equivalent in this instance to “holder 
for value.” 


The adequacy or otherwise of the consideration is immaterial, 
but where in an action on a bill there is a defence of fraud or 
illegality, the fact that the consideration given by the holder 
was extremely small will be strong evidence that he did not 
take the bill in good faith and without notice. | 


Accommodation Bills. 

When a bill is signed by a person as drawer, acceptor or 
endorser, without receiving value therefor, for the purpose 
of lending his name to some other person, he is known as an 
“ accommodation party ” to the bill. An accommodation party 
is liable on the bill to a holder for value; and it is immaterial 
whether or not, when such a holder takes a bill, he knows that 
party to be an accommodation party; but no party can be 
liable on an accommodation bill until someone has given value 
for it. These bills are often termed ‘fictitious bills,” “kites ” 
or “‘ windmills.”’ | 


Alteration of Bill. 

The completion by the holder of an inchoate instrument, 
as provided for by Section 20, must be carefully distinguished 
from material alteration. 


If a bill is issued, “wanting in a material particular,” the 
person in possession of it has a prima facie authority to fill up 
the omission in any way he thinks fit. In order that the bill 
may be enforceable against any person who became a party to it 
prior to its completion, it must be filled up within a reasonable 
time and strictly in accordance with the authority given. ‘But 
if, after completion, the bill is negotiated to a holder in due 
course, it is valid and effectual for all purposes in his hands, 
and he may enforce it as if it had been filled up within a reasonable 
time and strictly in accordance with the authority given. 


But where a bill or acceptance is materially altered without 
the assent of all parties liable on the bill, it is avoided except 
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as against a party who has himself made, authorized or assented 
to the alteration, and against indorsers subsequent to the altera- 
tion. : . 
GARRARD v. Lewis (1883). 

A signed an acceptance with the amount not filled in in 

the body of the bill, but the figures in the margin were £14 Os. 6d. 

He handed the bill to the drawer in that state. The drawer, 

having, filled up the bill for £164 0s. 6d., fraudulently altered the 


figures in the margin to that sum. The bill was indorsed over to 
the plaintiff. 


Tt was held that defendant was liable for the larger amount, 
as the.marginal figures were not a material part of the bill and 
as the person entrusted with such an acceptance in blank had 
authority to fill in the bill as he pleased, within the limits of 
the stamp. This was therefore an instance of fraudulent comple: 
tion. 


The following are examples of material alterations : alteration 
of the date, the sum payable, the time of payment, the place 
of payment or of drawing where the result is to convert an inland 
bill into a foreign bill or vice versa, and, where a bill has been 
aecepted generally, the addition of a place of payment without 
the acceptor’s assent. The alteration of the number of a bank 
note, and the addition of the name of a maker to a joint and 
several note, have been held to be material alterations. But 
where the erasure of the number of a bank-note is due to acci- 
dental mutilation, there is no material alteration sufficient to 
avoid the bill—Hong-Kong and Shanghat Banking Corporation 
v. Lo Lee Shi (1928). 


Koon v. Dicks (1932). 


In payment of an account, the defendant accepted seven bills 
of exchange which purported to be drawn in London and which, 
when handed to the drawers, were complete inland bills. The 

- payee indorsed the bills to the plaintiff, who converted them 
into foreign bills by altering the place where they were drawn 
from ‘“‘ London ”’ to “ Deisslingen.”” The alteration was made 
without the defendant’s knowledge or consent. 


It was held that the defendant was not liable on the bills, 
as the alteration was material and the bills were void under S. 64, 
Bills of Exchange Act, 1882. 


In Haseldine v. Winstanley (1936), on the other hand, two 
bills of exchange were drawn by M, payable after sight. M, by 
fraud, obtained W’s acceptance to the bills. No drawee’s name 
appeared on the bills, but H, whom M&M induced to discount the 
bills, filled in W’s name as drawee by mistake. This he did 
with M’s consent and with no knowledge of the fraud. Jt was 
held that the alteration was not material within Section 64, and 
that W was, therefore, liable. ; 

: H 
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Where a bill has been materially altered and the alteration 
is not apparent, a holder for value without notice may avail 
himself of the bill as if it had not been altered, and may enforce 
payment of it against persons who became parties prior to the 
alteration according to the original tenor of the bill. He can 
enforce payment of the bill as altered against ell persons who 
signed the bill after alteration. 


~ In Scholfield v. Lord Londesborough (1896), a bill was drawn 
for £500 with a stamp sufficient to cover £4,000, and with vacant 
spaces before the amount, in both the words and figures. The 
acceptor, having written his acceptance, handed it to the drawer, 
who fraudulently altered the bill in figures and words into one 
for £3,600, the alteration not being apparent. 


It was held that a holder in due course could recover £500, the 
amount for which the bill was originally drawn; that there was 
no duty on the acceptor to see, before he accepted the bill, that 
it was so drawn as to prevent a subsequent fraudulent alteration, 
and that he was not estopped by the mere fact that the bill had 
a higher stamp than it need have done from denying that he had 
accepted a bill for £3,500 and setting up the subsequent forgery. 


Presentment for Payment. 


As regards the party primarily liable, i.e., the acceptor of a 
bill, it is not incumbent on the holder of a bill payable on a given 
day to demand payment, although the acceptor is bound to pro- 
vide for payment on the date the bill becomes due. Even where 
by the terms of a qualified acceptance presentment for payment 
is required, omission to present will not discharge the acceptor 
unless there is an express stipulation to that effect [Section 52 (2)]. 


But as regards the other parties, i.e., the drawer and indorsers, 
it is necessary, in order to render them liable, that in the case of a 
bill not payable on demand the holder should present it to the 
acceptor at the place of payment and on the very day it becomes 
due, or, where the billis payable on demand, then within a reason- 
able time after its issue in order to render the drawer liable, and 
within a reasonable time after its indorsement in order to render 
the indorser liable. 


Presentment must be made by the holder or his agent to the 
payer or his agent at the proper place, at a reasonable hour on 
a business day. Presentment is dispensed with when : 


(a) the drawee cannot be found ; 
(6) the drawee is a fictitious person ; 


| 
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(c) presentment has been waived, expressly or by implication, either 
_ before or after the omission to present ; 
(d) as regards the drawer or indorser when he has no reason to believe 
that it would be paid if presented, €.g., an accommodation bill 
[Section 46]. : 


Where a bill is presented at the proper place and, after reason- 
able diligence has been exercised, no person authorized to pay or 
refuse payment can be found there, no further presentment to the 
drawee or acceptor is required. 


‘Delay in making presentment for payment is excused when 
the delay is caused by circumstances beyond the control of the 
holder, and is not imputable to his default, misconduct, or negli- 
gence [Section 46 (1)]. 


A bill is dishonoured by non-payment when :— 


(a) It is duly presented for payment and payment is refused 
or cannot be obtained ; 
(0) Presentment is excused and the bill is overdue and unpaid. 


Usually, when a bill is dishonoured by non-payment, an 
immediate right of recourse against the drawer and indorsers 
accrues to the holder, but in order to preserve this right the 
holder must give notice of dishonour to those parties. 


Notice of Dishonour. 


Unless notice of dishonour is waived or in some way excused, 
notice of the dishonour of a bill, whether by non-acceptance or 
by non-payment, must be given within the stipulated time to 
the drawer and to each indorser whom it is sought to hold liable : 
otherwise a drawer or any indorser who does not receive due 
notice is discharged from all liability both in respect of the 
bill itself and as regards the debt or consideration for which 
the bill was given. 


But where a bill is dishonoured by non-acceptance and notice 
of dishonour is not given, the rights of a holder in due course, 
subsequent to the omission, are not prejudiced by the omission ; 
and where a bill is dishonoured by non-acceptance and due notice 
of dishonour is given, it is not necessary to give notice of a 
subsequent dishonour by non-payment unless the bill has, in the 


‘meantime, been accepted. 


In order to be effectual notice of dishonour must be given 
in accordance with the following rules :— 


1. Where both parties reside in the same place, the notice must be 
sent to the party liable in time to reach him on the day after 
dishonour. 
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2. Where they reside in different places the notice must be sent on 
the day after dishonour, or, if there is no convenient post on 
that day, by the next post thereafter. 

3. Each person receiving notice of dishonour has the same time in 
which to give notice to other parties. 

4. Delay in giving notice of dishonour is excused where the delay 
is caused by circumstances beyond the control of the party 
giving notice, and is not imputable to his default, misconduct 
or negligence. When the cause of delay ceases to operate the 
notice must be given with reasonable diligence. Nodtice may 
be written or oral, but it must be sufficient to identify the instru- 
ment. 


Notice of dishonour is dispensed with :— 


1. When it cannot be given, or does not reach the party to whom 
it is addressed, after the exercise of reasonable diligence. 
2. When it is waived, expressly or impliedly, before or after the time 
when it should have been given. 
As against the drawer :— 
(a) When drawee and drawer are the same person. 


(6) When the drawee is a fictitious person, or has no capacity to 
contract. : 


(c) Where the bill is-presented to the drawer for payment. 

(2) Where, as between the drawee or acceptor and the drawer, 
the former is under no obligation to accept or to pay the 
bill. 

(¢) Where the drawer has countermanded payment. 

As against an indorser :-— 
(2) Where the drawee is fictitious, or has no capacity to contract, 


and the indorser was aware of the fact at the time of the 
indorsement. 


(6) Where the bill is presented to the indorser for payment. 
(c) Where the bill has been made for the indorser’s accommodation. 


The holder may himself give notice to every party liable, or 
he may give notice to the party preceding him in order of liability 
and leave it to the parties to pass on the notice from one to the 
other within the prescribed time. To protect himself, however, 
a holder should send notice to every prior party, as he there- 
by preserves his rights against each one of them, and his right 
to have recourse to any party prior to himself will not depend 
upon the promptness with which each prior party passes on the 
notice. If prompt ‘notice fails to reach any party, his liability 
as a party to the bill ceases, and consequently he is not able to 
pass on effectual notice to other parties previous to himself. In 
computing the time at the disposal of each party for giving notice, 
non-business days are excluded. 


Notice given by or on behalf of the holder enures for the 
benefit of subsequent holders and of all prior indorsers who have 
a right of recourse against the party to whom it is given. Thus, 
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if the holder gives notice to the drawer X, as well as to.an indorser 
Y, or if the holder gives notice to Y and the latter passes on the 
notice to X, then, in both cases, the holder and Y can take advan- 
tage of the notice to X. But if, in the second case, Y did not 
send on notice, the holder could sue Y but not the drawer X. 


Noting and Protesting. 


Noting is a minute made by a notary public, or a consul, of 
the fact that a bill has been duly presented for acceptance or 
payment, and that it stands dishonoured by non-acceptance or 
non-payment, as the case may be. At the request of the holder 
of a dishonoured bill, the notary presents it again to the party 
liable, and in the event of dishonour, the notary makes on the 
instrument, or on a ticket attached thereto, a note of the answer 
given, the date of presenting, his initials and charges. 


Protest is a solemn declaration by the notary, attesting the 
dishonour of the bill, and containing a copy of the bill. The 
protest must also contain a statement of the persons for whom 
and against whom the bill is protested; the date and place of 
protest ; and a statement of the cause or reason for protest, the 
demand made and the answer given, if any, or the fact that 
the drawee or acceptor could not be found. The protest generally 
contains a reservation of rights against the parties liable. 


It is not necessary to note or protest an inland bill in order 
to preserve the holder’s rights against the drawer or indorsers, 
although it is usual to note a dishonoured bill in order to have 
legal proof of dishonour. It should be remarked that noting 
need not precede protestation. Ifthe holder wishes he can protest 
the bill at once. But noting is so much cheaper than protesting 
that it is usual to note the bill at once and leave the protesting 
yntil later. Having noted the bill within the time allowed the 
holder can subsequently have the bill protested at any time and 
have the protest dated back to the day of noting [Section 93]. 
When noting and protesting are essential they must be effected 
not later than the day after dishonour [Section 51 (4), and Bills 
of Exchange (Time of Noting) Act, 1917; see Appendix Cj. 
A foreign bill must be protested on dishonour by non-acceptance. 
Such a bill must also be protested on dishonour by non-payment 
unless it has previously been protested on non-acceptance. An 
inland bill does not require protesting except: (a) as a pre- 
liminary to acceptance or payment for honour [Sections 65 and 
67]; (b) for purposes of summary diligence in Scotland [Section 
98]. It is advisable to protest an inland bill bearing a foreign 
indorsement so that the foreign signatory may be charged in 
his own country. 
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A bill must be protested at the place where it is dishonoured. 
If, however, it is presented through the Post Office and returned 
by post dishonoured, it may be protested at the place to which 
it is returned. If a bill drawn payable at the place of business 
or residence of some person other than the drawee is dishonoured 
by non-acceptance, it must be protested for non-payment at the 
place where it is expressed to be payable [Section 51 (6), Bills 
of Exchange Act, 1882]. ‘ 


Where a bill is lost or destroyed or is wrongly detained from 
the person entitled to it, protest may be made on a copy or on 
written particulars of the instrument. Protest may be dispensed 
with in any circumstances which would dispense with a notice 
of dishonour (g). 


If a notary is not available, a certificate of the dishonour of 
the bill, having the same effect as a protest, may be given by 
a householder or by any other substantial resident of the place. 
This certificate must be attested by two witnesses. 


Measure of Damages on Dishonour. | 
When a bill is dishonoured, the measure of damages is— 


(1) The amount of the bill; 

(2) Interest thereon (usually at 5 per cent.) as from the date 
of presentment for payment if the bill is payable on 
demand ; otherwise as from the date of maturity ; 

(3) Expenses of noting and protesting (if any). 


In the case of bills dishonoured abroad, the measure of 
damages will be the amount of re-exchange with interest thereon - 
until the time of payment. Re-exchange is the loss resulting 
from the dishonour of a bill in a country different from that 
where it is drawn or indorsed. 


The sum recoverable against a drawer or indorser in the 
United Kingdom is the sum for which a sight bill, drawn at the 
time and place of dishonour on the place where the drawer or 
indorser resides, must be drawn in order to realize, at the place 
of dishonour, the amount of the dishonoured bill and the expenses 
consequent on its dishonour. ‘The expenses consequent on 
dishonour are the expenses of protest, postage, customary com- 
mission and brokerage, and when a re-draft is drawn, the price 
of the stamp.” (Chalmers’ Bills of Exchange.) 


Liability of Parties. 
The liability of an acceptor has been explained on page 183 

and that of an indorser on page 188, 
(g) See ante, p. 196. 
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The drawer of a bill engages that on due presentment it will 
be accepted and paid according to its tenor, and that, if it is 
dishonoured he will compensate the holder or any indorser who 
is compelled to pay it, providing that the requisite proceedings 
on dishonour are taken ; he is precluded from denying to a holder 
in due course the existence of the payee and his then capacity 
to indorse. 


‘In acvordance with the law relating to suretyship, a binding 
agreement to give time to the first indorser does not discharge the 
drawer. 


Where a person signs a bill otherwise than as drawer or 
acceptor, he thereby incurs the liabilities of an indorser to a 
holder in due course. If a person, not being the holder of a bill, 
backs it with his signature, he does not strictly indorse it, but 
he incurs the liabilities of an indorser. Such an indorsement or 
guarantee is known as an “ aval.” 


Discharge of a Bill. 


The discharge of a bill is the extinguishment of the con- 
tractual rights and obligations created by it, so that the bill 
ceases to be operative as a legal document. 


A bill is discharged by :— 
(1) Payment in due course by or on behalf of the drawee 
or acceptor. Payment in due course means payment made at 


or after the maturity of the bill to the holder in good faith and 
without notice that his title to the bill is defective. 


If the person who presents a bill and receives payment is not 
. the holder the bill is not discharged, and the drawee remains 
liable to the true owner. 


When a bill is paid by the drawer or an indorser it is not 
_ discharged but— 


(a) Where a bill payable to, or to the order of, a third party 
is paid by the drawer, the drawer may enforce payment 
against the acceptor, but he may not re-issue the bill. 


(b) Where a bill is paid by an indorser, or where a bill payable 
to the drawer’s order is paid by the drawer, the party 
paying it is remitted to his former rights as regards 
the acceptor or antecedent parties and he may, if he 
thinks fit, strike out his own and subsequent indorse- 
ments, and again negotiate the bill. 


An accommodation bill is discharged when it is paid by the 
party accommodated, because he is the party who is ultimately 
liable in respect of the bill, and because it is put into circulation 


’ 
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c 


for his benefit. For this purpose an “ accommodation bill ” is 
regarded as one on which the drawee is the accommodation party. 
In the absence of agreement to the contrary, an accommodated 
party is held to engage that he will provide funds for the pay- 
ment of the bill at maturity, or that he will indemnify the 
accommodation acceptor if the latter is compelled to pay the 
bill. 


(2) Waiver. This is where the holder of the bill absolutely 
and unconditionally renounces his rights against the acceptor. 
Unless the bill is delivered up to the acceptor, the renunciation 
must be in writing. No consideration is required to discharge 
the acceptor. If the bill is allowed to remain in circulation the 
waiver will be ineffective against a holder in due course who 
has received no notice of the waiver. 


(3) Cancellation, if done intentionally by the holder or his 
agent and the cancellation is apparent. 


(4) By lapse of time. Under the Limitation Act, 1939, the 
remedy on a bill is barred after six years have elapsed from the 
date on which the bill fell due. To avoid the danger of the 
statute operating, it is advisable to make repayment subject to 
notice: “One month after notice I promise and engage to 
pay...” The statute then begins to run only from the maturity 
of the notice. 


(5) By negotiation to the acceptor at or after maturity. See 
Section 61. This is sometimes described as merger. 


(6) By material alteration. See page 192. 


The discharge of a bill must be distinguished from the dis- 
charge of one or more of the parties thereto. Thus failure to 
give notice of dishonour to an indorser may discharge that 
particular indorser although the bill may remain undischarged 
and other parties may remain liable. 

Lost Instruments. 

Section 69 of the Act provides that if a bill is lost before it is 
overdue, the person who was the holder of it may apply to the 
drawer to give him another bill of the same tenor. He must, how- 
ever, give security to indemnify the drawer against any claims 
arising in the event of the original bill being found again. Should 
the drawer'refuse to give such a duplicate bill, he can be compelled 
to do so. Further, the Court may, in any action or proceedings 
on the bill, order that the loss shall not be set up provided a 
satisfactory indemnity be given. 
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Documentary Bills. 


Where a bill has, attached to it the bill of lading, invoice, 
and policy of insurance relating to the goods against which it 
is drawn, so that they are available in case the bill is not 
honoured, it is termed a Documentary Bill. These documents 
constitute the title to the goods, and, to enable the drawee to ob- 
tain the goods which he has purchased, arrangements are made 
whereby the documents are handed to him against either his 
acceptance or his payment of the bill, the method adopted 
depending on his credit and standing. The bill is generally 
marked accordingly, i.e., “Documents to be surrendered on 
Acceptance,”’ known as a “D/A”? bill, or “ Documents to be 
surrendered on Payment,’’ known as a “ D/P ”’ bill, as the case 
may be. If a holder in due course presents a bill so drawn for 
acceptance,. together with a bill of lading, he does not warrant 
the genuineness of either document. 


The documents are attached to the bill in the first place by 
the drawer, when he has shipped the relative goods. A banker 
who purchases or discounts the bill retains the documents as 
security, and, through his correspondents abroad, collects the 
bill when due. A vendor may thus obtain speedy payment for 
goods sold overseas. . 


Confirmed or Irrevocable Credits. 


A banker who issues a confirmed credit gives an absolute and 
irrevocable undertaking to accept and pay bills, up to a speci- 
' fied amount, drawn in accordance with the terms of the credit. 


PROMISSORY NOTES 


A bill of exchange has three original parties, whereas a pro- 
missory note has but two. A promissory note is defined by 
Section 83 of the Act as “an unconditional promise in writing 
made by one person to another signed by the maker, engaging 
to pay, on demand or at a fixed or determinable future time, 
a sum certain in money, to, or to the order of, a specified person 
or to bearer.” 


The ordinary form of a promissory note is as follows :— 


OrpINARY Form oF Promissory Nore, 
£100. 0. 9. London, lst January, 19... 


Three months after date [or On Demand] I promise to 
pay Albert Bates or Order [or Bearer] One hundred pounds, 
for value received. f 

Clifford Dormer. 
H* 


3 
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In the specimen note given above, Clifford Dormer is the maker 
and Albert Bates the payee. Such an instrument can be indorsed 
and transferred in the same manner as a bill of exchange. 


A promissory note which is, or on the face of it purports to 
be, both made and payable within the British Islands, is an 
inland note. Any other note is a foreign note [Section 83 (4)]. An 
instrument in the form of a note payable to the maker’s order 
is not a note within the meaning of the Act, unless and until it 
is indorsed by the maker, 

A promissory note may be made by two or more makers, and 
they may be liable jointly, or jointly and severally, according 
to its tenor. If a note runs “I promise to pay” and is signed 
by two or more makers, it is deemed to be a joint and several 
note. Ifthe makers are liable jointly, each is fully liable for the 
whole sum but judgment against any one maker prevents the 
holder from taking further action against the others. If the 
makers are, liable jointly and severally, any one maker may be 
called upon to pay the whole amount if his co-makers do not 
pay their shares, and the makers may be sued together or in 
turn until satisfaction is obtained. If the makers are only jointly 
liable (as where the note is worded “‘ We promise to pay ”’) on the 
death of one maker his estate is not liable ; but if the liability 
is joint and several on the death of one maker his estate remains 
severally liable. The maker is the person primarily liable on the 
note, and corresponds to the “ acceptor ” of a bill of exchange. 


In case of default, each of the indorsers can be sued, but 
not until the note has been presented to the maker for payment 
and payment has been refused. 


The maker engages that he will pay the note according to 
its tenor, and is precluded from denying to a holder in due 
course the existence of the payee and his then capacity to 
indorse. 


Where a promissory note is in the body of it made payable 
at a particular place, presentment at that place is necessary in 
order to render the maker liable. In any other case, presentment 
for payment is not necessary in order to make the maker liable 
and where the place of payment is indicated by way of memor- 
andum only, presentment at that place is sufficient to render 
indorsers liable. 


Re British TrRapE CorPORATION, Lrp. (1932). 
The Batoum branch of the company drew a document, on 
23rd March, 1920, in the following form :— 
“At sight pay this sole exchange to the order of Mr. 
B. L. Mailoff the sum of one thousand pounds sterling value 
received.”’ 
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Tho, document was signed “‘ for the British Trade Corpora- 
tion,” and was addressed at the foot, “‘to the British Trade 
Corporation, 13, Austin Friars, London, E.C.” 


The plaintiff became the holder of the document and on 20th 
December, 1923, presented it for payment at the London offices 
of the company. Payment was refused. On 23rd November, 
1926, the Corporation went into voluntary liquidation, and the 
plaintiff sought to prove in the winding up for £1,000 in respect 
of the document. 


The liquidator rejected the proof on the ground that the claim 
was barred by the Limitation Act (A), more than six years having 
elapsed between the date of the document and the date of 
commencement of the winding up. 


It was held that the plaintiff’s claim to have the proof admitted 
failed. The document, though in form a bill of exchange, had 
the same drawer and drawee. Consequently, the holder could 
elect to treat it as a bill of exchange or as a promissory note. If 
treated as a promissory note, it would require to be presented 
for payment if it was “‘ in the way of it made payable at a par- 
ticular place.” But in this case the place for payment was not 
inserted in the body of the note. Consequently, time began to 
run under the Statute of Limitations from the date of the note, 
and the claim was barred. 


A promissory note may, as in the case of a bill of exchange, 
be payable by instalments, if the instalments arg stated. In 
Schaverien v. Morris (1921), where a promissory note pay- 
able by instalments provided that if any instalment was not 
paid ‘* punctually ”’ the whole balance immediately became due, 
it was held that the word “ punctually”’ did not deprive the 
maker of the note of the three days of grace allowed by Section 
14 of the Act. 


Protest of a dishonoured foreign note is not necessary, 
although it may be required for the purpose of charging a foreign 
maker or indorser in his own country [Section 89]. 


Except for this and for the provisions respecting “‘ acceptance ”’ 
and “‘ bills in a set,” the provisions of the Act relating to bills 
of exchange apply, mutatis mutandis, to promissory notes. 


Under the Limitation Act, if a note is payable by instalments, 
the period begins to run from the date of default in paying an 
instalment, if there is a proviso that on default the whole amount 
of the note shall fall due. In the case of a note payable on demand 
the period of limitation runs in favour of the maker from the 
date of the note, and not from the date of its dishonour. 


Section 86 (3) of the Act negatives the application to promis- 
sory notes of the provisions of Section 36 (3) in regard to overdue 
bills, so that where a note payable on demand is negotiated, it 


(h) See ante, p. 126. 
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is not deemed to be overdue, for the purpose of affecting the holder 
with defects of title of which he had no notice, by reason that it 
appears that a reasonable time for presenting it for payment has 
elapsed since its issue. | 


CHEQUES 


A cheque is defined in Section 73 of the Bills of Exchange 
Act, 1882, as “a bill of exchange drawn on a banker payable 
on demand,” and, except as mentioned hereafter, the provisions 
of the Act applicable to bills of exchange payable on demand 
apply equally to cheques. 


ORDINARY Form oF CHEQUE. 


lst May, 19... 
COUNTY BANK ,LIMITED 
BrRIsToL 


Pay Arnold Franks ...or Order [or Bearer] 


twenty-five pounds...... £25. 0. 0. 


James White. 


Before considering the matter of cheques, it is advisable to 
refer to the relation existing between a banker and his cus- 
tomer (7). A cheque does not need “ acceptance ”’ by the banker, 
and if he refuses payment he is not liable in any way to the 
holder, although he may be liable to his customer. 


If a cheque is not presented for payment within a reasonable 
time of its issue, and the drawer or person on whose account it 
is drawn suffers damage through the delay, he is discharged to 
the extent of the damage he has suffered and the holder must 
bear the loss [Section 74 (1)]. 


Thus, if A had drawn a cheque for £100 on his bankers in: 
favour of B, and B omitted to present it for an unreasonable time 
and the bank meanwhile failed, A would be discharged from 
further liability to B if there had been in A’s account sufficient 
funds to meet the cheque at the time it should have been pre- 
sented and at the time the bank failed: B could prove only for 
the amount of £100 in the winding up of the bank. What is a 
reasonable time depends on the nature of the instrument, the 
usage of trade and of bankers, and the facts of the particular case. 

Cheques should be presented for payment within a reasonable 
time after the date of drawing and bankers may decline to pay 
on cheques which are more than a few weeks old. But delay 
in presenting a cheque for payment does not discharge the drawer 

‘ (%) See ante, p. 164 et seq. 


BILLS OF EXCHANGE AND PROMISSORY NOTES 205 


from liabiljty unless he suffers damage by the delay—King and 
Boyd v. Porter (1925). 


In regard to stale cheques, it may be mentioned that the 
practice of bankers varies considerably : some of them decline 
to honour cheques which have been outstanding for more than 
six months from their date, while others will pay cheques up to 
twelve months of their date of issue. 


If, in the absence.of just cause, the banker does not pay 
a cheque on demand when he has sufficient funds of the 
drawer in hand, he is not liable to the payee or indorsee, but 
he would be liable in damages to the drawer. Money placed 
with a banker by a customer is money lent with the obligation 
imposed that it will be paid when called for, e.g., by cheque— 
Pott v. Clegg (1847). 


Entries in a pass book are only prima facie evidence against a 
banker, and it is open to him to show that the entries were made 
in mistake. If, however, the customer has altered his position by 
reason of an incorrect credit entry, the banker is compelled to 
honour cheques drawn on the assumption that the pass book is 
correct, otherwise he will be liable for damages. 


The customer will be precluded from denying tht accuracy of 
the entries if, by his negligence, he leads the banker to alter his 
position, or if he acts so as to render the entries an account stated. 
It is difficult to decide what acts of the customer acknowledge a 
settled account or constitute negligence. Whereas receipt of the 
pass book is not sufficient, actual or implied acknowledgment of 
the accuracy of the entries, or the wilful withholding of informa- 
tion from the banker, may operate against the customer. 


Forgery. 

' Jt has already been stated in connection with bills that no 
title can’ be obtained through a forgery, and the same principle 
applies to cheques. If a banker pays a cheque to which the 
signature of the drawer has been forged, the banker must bear 
the loss, as he has had no authority to make the payment. So 
also, where there has been a fraudulent alteration of a cheque, 
the banker is not entitled to pay any sum out of the customer’s 
account otherwise than according to his actual mandate, even 
though the alteration is not apparent. But where the customer 
signs — drawn so negligently as to facilitate alteration, 
the customer, and not the banker, must bear the loss— Young v. 
Grote (1827). A customer must take ordinary precautions in the 
drawing of a cheque to prevent any alteration, and if by reasbn 
of his neglect the amount of the cheque is frdudulently increased 


' 
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and the bank pays the cheque, the customer’s acconnt can be 
debited with the whole amount. 


London Jornt Sroox Bank v. Macmmian AND ARTHUR (1918). 


A partner in a firm drew a cheque payable to bearer. He 
did not fill in the amount in the space for words, but put £2 in 
the space for figures. A clerk misappropriated the cheque, 
wrote “one hundred and twenty pounds” in the space, for 
words and altered the “2” to ‘‘120.” The bank paid £120 
to the clerk. 


It was held that the bank could debit the firm’s account with 
20. 


The drawer of a cheque owes no duty of care to subsequent 
holders, and if, through his carelessness, e.g., in leaving blank 
spaces, an alteration in the amount takes place, he can repudiate 
liability to a holder in due course for anything in excess of the 
original amount. As between banker and customer, however, 
it is part of the implied contract between them that the latter 
shall take care so as not to involve the former in loss. The 
drawer of a cheque, therefore, owes a duty to his banker to take 
care to draw it in such a manner as not to facilitate fraud, and 
if an alteration takes place which is not apparent and the banker 
pays the cheque as altered, the drawer cannot refuse to be debited 
with the cheque as altered and paid—London Joint Stock Bank 
v. Macmillan and Arthur (1918). 


No such duty of care is imposed on the acceptor of a bill of 
exchange. He owes no duty to subsequent holders to guard 
their interests, and any carelessness on his part will not estop 
him from denying liability for the payment of an excess amount. 
The reason is that the acceptor does not draw the bill, and he 
has no power to alter, or add to, it. He cannot, therefore, 
modify it so as to guard against fraudulent alteration. If alter-. 
ation subsequently occurs, the acceptor is discharged from 
liability [Section 64]. 


A banker is given protection, by the Act, from loss incurred 
through paying a cheque bearing a forged indorsement. Section 
60 of the Act provides that if the banker, in good faith and in 
the ordinary course of business, pays a cheque bearing a forged 
indorsement, he is not liable, and the loss falls on the true owner, 
who may frequently be the customer. This protection applies 
to paying bankers only, and persons other than the banker upon 
whom the cheque is drawn are not protected by the section, 


Thus, A draws a cheque in favour of B ; C steals it, forges B’s 
indorsement, and cashes it with D, a tradesman; D pays the 
cheque into his own bank for collection and the cheque is duly 
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honoured by A’s banker. On discovery of the forgery, D must 
refund to A the money he received from A’s banker when the 
cheque was honoured. A’s banker is protected by Section 60, 
but D has no protection as he acquired the cheque through a 
forgery and consequently has no title to it. 


Section 19 of the Stamp Act, 1853, affords the same protec- 
tion to drafts or orders (not being cheques or bills) as Section 60 
of the Bills of Exchange Act does to cheques; e. g., bankers’ 
drafts on Head Office or a branch. 5 


Crossed Cheques. 
Where a cheque bears across its face the words “ and Com- 


pany” or any abbreviation thereof between two parallel trans- 
verse lines, or two parallel transverse lines simply, in either case 
with or without the words “ Not negotiable,’ such addition 
constitutes a crossing, and the cheque is crossed generally. 
Where the cheque bears across its face the name of a banker, 
with or without the parallel lines or the words ‘‘ Not negotiable,” 


it is crossed specially, and to that particular banker [Section 76]. 


The effect of a general crossing is that the paying banker 
must pay the amount of the cheque to a banker, and.of a special 
crossing that he must pay the amount to the banker named or to 
the latter’s agent for collection, being a banker. In no case may 
a crossed cheque be cashed over the counter, or a specially crossed 
cheque paid to anyone other than to the banker named ; otherwise 
the paying banker will render himself liable to the true owner in 
case of loss. On the other hand, an open (or uncrossed) cheque 
may be paid to the person presenting it across the counter, 
provided the indorsements appear to be in order. 


A crossing is a material part of a cheque and may not be 
altered by anyone in any way except as is authorized by the Act. 
For this reason a cheque on which the words “ Not negotiable ”’ 
have been crossed out should not be paid. Similarly a banker 
should strongly discourage the practice of “ opening ”’ a crossed 
cheque, whereby it has become customary for a drawer to cancel 
the effect of a crossing by writing on the cheque the words “ Please 
pay cash,” followed by his signature or initials. Should a banker 
decide to act on the alteration, the initials of the drawer should 
not be accepted, and a signature should be obtained. The 
practice has no legal sanction, and exposes a banker to several 
possible dangers. A banker is not liable merely by reason of 
the fact that he pays a cheque which is presented to him for 
payment with any alteration to, or obliteration of, a crossing if 
the alteration or obliteration is not apparent: 
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The drawer of a cheque may cross it generally or specially, 
and if the cheque is uncrossed, the holder may cross it generally 
or specially, or convert a general crossing into a special one. 
Further, he may in either case add the words “‘ Not negotiable,”’ 
which will take away the negotiable character of the cheque 
but do not limit its transferability. By virtue of Section 81, any 
person taking a cheque crossed ‘‘ not negotiable ” cannot obtain 
a better title than that of the person from whom he receives it. 
Hence if the transferor’s title is defective so also will be the 
transferee’s, even though the latter has no notice of the defect. 
The addition of the words “ not negotiable ” to a bill of exchange 
will result in the bill ceasing to be transferable—Hibernian Bank 
v. Gysin (1938). 

Where a cheque is crossed specially, the banker to whom it is 
crossed may cross it specially to another banker for collection. 

The words in italics deserve attention, for Section 79 (1) of 
the Act prohibits payment of a cheque crossed by two bankers 
unless one is acting as agent for the other. Also if a cheque 
crossed generally is sent to a banker for collection, he may 
cross it specially to himself. He may also convert an uncrossed 
cheque into a crossed cheque. 


In Meyer & Co. v. Sze Hai Tong Banking Co. (1913), where 
the plaintiffs’ cashier had ostensible authority to receive from the 
defendant bank, in exchange for cheques payable to the plaintiffs, 
cheques drawn by the defendant bank upon other banks and 
crossed generally, it was held that the giving of such cheques in 
exchange was ‘payment within’ the meaning of Section 79, but 
that the plaintiffs were estopped from denying their cashier’s 
authority to receive payment in such a form. 


Modern practice has given rise to the custom of crossing 
cheques, ‘% payee” or “ Y, payee only.” If a cheque is so 
crossed it is negligence on the part of the banker not to see that 
the money is collected for the account of the named payee: if 
the cheque is being collected for another banker, however, it is 
sufficient to pay the proper receiving banker and leave it to him 
to comply with the direction—Im~porters Co., Lid. v. Westminster 
Bank, Ltd. (1927). 


The Paying Banker. 


Section 80 of the Act provides that where a banker on whom 
a crossed cheque is drawn, in good faith and without negligence 
pays it, if crossed generally, to a banker, and if crossed specially, 
to the banker to whom it is crossed, or his agent for collection 
being a banker, the banker paying the cheque, and if the cheque 
has come into the hands of the payee, the drawer, shall respec- 
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tively be entitled to the same rights and be placed in the same 
position as if payment of the cheque had been made to the 
true owner. 


The paying banker will, however, lose this protection if he 
pays a cheque otherwise than according to the customer’s man- 
date or in circumstances which show him to have been negligent. 


In Slingsby v. District Bank (1931), a cheque drawn in the 
form, “ Pay AB, per X,” was indorsed by X, who merely signed 
his own name. Jt was held that the indorsement was not in 
accordance with the mandate, and that the Bank could not rely 
on Section 60 or 80 of the Act when X misappropriated the 
proceeds. ° 


The Collecting Banker. 

Section 82 of the Act protects a collecting banker who, in 
good faith and without negligence, receives payment for a cus- 
tomer of acheque crossed generally or specially to himself and to 
which the customer had no title or a defective title. 


The operation of this provision has been extendéd by the 
Bills of Exchange (Crossed Cheques) Act, 1906, so that the banker 
is now protected even if he places the amount of a cheque to the 
customer’s credit before he has actually collected, the proceeds. 


The section has been very strictly construed, and, in order 
to claim its protection, the banker must prove (a) that he received 
payment for a customer; and (b) that he acted in good faith and 
without negligence. 


In Midland Bank, Ltd. v. Reckitt (1932), Lord Terrington, a 
solicitor, had from a client a power of attorney entitling 7’ to 
draw cheques on the client’s banking account and to apply the 
moneys for the purposes of his client. Z' for his own purposes 
fraudulently drew fifteen cheques on his client’s account with 
the B Bank, signing the cheques by using a rubber stamp which 
had on the upper line the name of the client and on the lower 
line “‘ his attorney ” and by placing his own signature between 
the lines. Z' then paid the cheques into his own account with 
the Midland Bank, the defendants, with whom he had an over- 
draft. On discovering the facts, the client brought an action 
against the defendants for damages for conversion of the cheques, 
and the defendants relied on Section 82, Bills of Exchange Act, 
1882, alleging that the cheques were crossed cheques and that 
they had received payment of them for a customer in good faith 
and without negligence. It was admitted that the defendants 
had acted in good faith. 


It was held that, except in the case of two of the cheques, 
the defendants, in presenting and receiving payment for the 
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cheques, had converted them, and that, as the defendants had, 
from the form of the cheques, notice as to the money not being 
_ T’s money, they were negligent in making no enquiry as to 7’s 
authority to make these payments into his own account, and, 
therefore, the action succeeded. | 

Again, in Carpenters Co. v. British Mutual Banking Co., Ltd. 
(1937), where the plaintiffs’ secretary misappropriated crossed 
cheques over a period of six years, forged the indorsementé of the 
payees and paid the cheques into his private account at the 
defendants’ bank, it was held that a bank can act negligently 
and yet be acting in the ordinary course of business, that a bank 
is under a duty to enquire where a servant pays into his account 
cheques drawn by his employer in favour of third persons and 
that a bank is not entitled to plead that, as a certain system 
has been going on for some years, there can be no negligence. 
The defendants’ bank was, therefore, guilty of negligence. 

The Act does not define the word “ customer,” but it was 
held in Ladbroke v. Todd (1914) that a person becomes.a customer 
of a bank as soon as the bank opens an account with him on 
which he can draw. A bank may be a customer of another 
bank ; for example, it may employ the other bank for the purpose 
of clearing its.cheques—Importers Co., Lid. y. Westminster Bank, 
Lid. (1927). 

Whether a banker acts without negligence or not is a question 
of fact depending on the circumstances of the case and the 
practice of bankers. The many decisions on this section of the 
Act suggest that negligence may consist in :— 


_ 1. Omitting to obtain a reference from a new customer when 
the account is opened—Ladbroke v. Todd (1914), or to 
exercise diligence in following up a reference so given— 
Hampstead Guardians v. Barclays Bank (1923). 

2. Omitting to verify the correctness of indorsements on ° 
cheques payable to order. 

In Bavins v. London and South Western Bank (1900) 
a collecting banker was held to be negligent in not 
detecting that an indorsement and a Signature to a 
receipt attached to the cheque did not correspond with 
the name of the payee. 

3. Collecting without enquiry for the private account of an 
employee cheques drawn by his employer in favour of 
third persons—Carpenters Co. v. British Mutual Banking 
Co., Ltd. (1937). 

4. Collecting without enquiry for the private account of an 
officer of a company a cheque made payable to the 
company and indorsed by him on its behalf. 
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A..L. UnpERwoop, Lrp. v. BANK oF LIVERPOOL AND 
Martins (1924). 

One Underwood was a director of, and held nearly all 
the shares in, the plaintiff company. Underwood had 
a private account with the defendant bank and the 
company had an account with another bank, but the 
defendant bank knew nothing of this account. Cheques 
payable to the company were indorsed *‘ A. L. Under- 

* wood, Ltd.—A. L. Underwood, sole director’? and 
were paid into the defendant bank to the credit of 
Underwood’s private account. The defendant bank did 
not make any enquiries as to whether the company 
had a banking account and, if so, why the cheques ° 
were not paid,into it. The plaintiff company brought 
an action to recover the amount of the cheques. 

It was held that the plaintiff was entitled to succeed 
as the bank had been guilty of negligence. 


5. Collecting without enquiry a cheque crossed ‘“ Account 
Payee ” for a person other than the named payee. 


Hovust Property Company v. LONDON, COUNTY AND 
WESTMINSTER BANK (1915). 

A cheque was drawn payable to “‘ 7.0. and others or 
bearer’? and crossed “‘ % payee.’ J.C. arid others 
were trustees of a fund. The cheque was sent to the 
solicitor to the trust who fraudulently paid it into his 
own account at the defendant bank, where the trustees 
had no account. The defendant bank collected the 
cheque without enquiry. 

. It was held that the bank was guilty of negligence. 


6. Not making enquiries as to the source of cheques collected 
when the operations on the account are of an unusual 
nature and such as to arouse suspicion. 


In Lloyds Bank v. Chartered Bank of India, Australia 
and China (1929) cheques for large amounts drawn by 
an official of the plaintiffs on their account were fraudu- 
lently paid into an account, of which the credit balance 
was usually small, in the official’s name at the defendant 
bank. The amounts paid in were immediately with- 
drawn by cheques payable to stockbrokers. The 
defendant bank was held to be negligent in not making 
enquiries as to the source of the cheques paid in. 


7. Not passing on sufficient information to a branch where 
the:customer’s account is kept, as to cheques paid in 
to another branch of the collecting bank so as to give 
the customer’s branch an opportunity of enquiring into 
the title of the customer to the cheques—J/. B. Savory 
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¢& Co. v. Lloyds Bank (1932). In the samecase it was 
held by Scrutton, L.J., that a banker would be negligent 
if he opened an account for a private individual without 
ascertaining the names of his employers (if any). 


Sections 76-82—known as the “crossed cheque sections ” of 
the Act apply in terms to cheques only, but their:operation has 
been extended :— 


(a) By Section 17, Revenue Act, 1883, to any document issued 
by, a customer of any banker and intended to enable 
any person to obtain payment from the banker of the 
sum mentioned on the document; e.g., conditional 
orders, that is, orders for payment subject to the com- 
pletion of an attached receipt. If such a document is 
crossed, the protection afforded by this section will 
depend on whether or not the instrument<bears any 
evidence of transfer, for the section expressly provides 
that nothing in the Act “ shall be deemed to render any 
such document a negotiable instrument.” If, there- 
fore, a conditional order is collected for anyone other 
than the payee, the collecting banker will, on the ground 
of negligence, stand to lose the protection of Section 82 
of the Bills of Exchange Act, while, if it is paid, the 
paying banker will lose the protection of Section 80. 
In the case of an uncrossed conditional order, there is 
no protection because a conditional order is not a 
negotiable instrument. 

(6) By the Bills of Exchange Act (1882) Amendment Act, 
1932, to bankers’ drafts (7). In this case the banker 
also receives the protection of the 1906 Act. Under 
the Act of 1932, a “ banker’s draft’? means a draft 
payable on demand, drawn by or on behalf of a bank 
upon itself, whether payable at the Head Office or some 
other office of the bank. ’ 


Termination of Authority to Pay. 


When a customer has issued a cheque, the banker’s authority 
to pay it may be terminated in several ways— 


(1) By countermand of payment. It was held in Curtice v. 
London City & Midland Bank (1908) that this may be 
done even by telegram, if authenticated. If the tele- 
gram is not authenticated, the banker may reasonably 
postpone payment until further enquiry can be made 
and there was a dictum in the case cited to the effect 
that it was a duty on the bank to make enquiry. before 


(7) See Appendix D. 
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payment of a cheque which had been countermanded 
by an unauthenticated telegram. 


(2) By notice of the customer's death. But it was held in 
Backhouse v. Charlton (1878) that, where a firm consists 
of several members, the death of one does not cancel 
the authority of the survivors to draw cheques on the 
account of the firm. 


(3) By notice of the customer's lunacy. 


(4) By service of a garnishee order nisi, which, until satisfied 
or set aside, attaches the whole of the credit balance 
of the customer, even though considerably in excess of 
the amount of*the judgment debt. Unpaid cheques, 
although drawn before the date of service, cannot be 
cashed after service of the garnishee order. 


A GARNISHEE ORDER is an order granted by the 
Court and served on persons from whom money is due 
and payable to a judgment debtor, warning them not 
to part with such money so as to prevent the debtor 
from dissipating it or otherwise rendering it unavailable 
for satisfaction of the judgment creditor’s claim. This 
order ties up the whole of the current account of the 
customer of a banker at the date of the service, even 
though the balance is in excess of the judgment debt. 


(5) Notice that the customer has committed an available act of 
bankruptcy determines the banker’s authority to pay 
cheques to third parties; but he may continue to pay 
cheques to the customer himself until he receives notice 
of the presentation of a petition against the customer, 
or the making of a receiving order. Similarly, his author- 
ity to pay cheques drawn by a company is determined 
by the presentation of a petition for winding up the 
company or the passing of a winding-up resolution. 


(6) Assignment of the balance of an account. 


(7) Reliable knowledge that the customer in drawing the 
cheque has committed a breach of trust. 


(8) Knowledge of a defect in the presenter’s title. 


Post-dated Cheques. 

A post-dated cheque is a valid negotiable instrument under 
Section 13 of the Bills of Exchange Act, 1882, but, as it is a bill 
of exchange not payable on demand, it should, strictly speak- 
ing, bear an ad valorem impressed stamp in accordance with 
the provisions of the Stamp Act. In Robinson v. Benkel 
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(1913), however, it was decided that a post-dated cheque became 
a cheque payable on demand when the due date arrived, and 
that it was sufficiently stamped. 


The banker upon whom such a cheque is drawn would lose his 
statutory protection if he paid it before its date, and would be 
unable to debit the drawer in the event of his paying it under a 
forged indorsement. In this connection a further danger arises 
in that the banker who has paid such a cheque is unablé to debit 
his customer’s account with the amount until the date of the 
cheque. In the meantime the drawer may stop payment, and 
the banker be compelled to bear the loss without recourse to 
the customer. 


Clearing of Cheques.—The presentment of cheques drawn by 
one bank upon another is facilitated by what is known as a 
‘“ Clearing House,” to which cheques are sent to be ‘sorted into 
bundles for delivery to the drawee banks through the medium of 
their respective head offices. Of these clearing houses, that in 
London is the most important. The London clearing system is 
divided geographically into three main areas: (1) Town Clearing, 
(2) Metropolitan Clearing, and (3) Country Clearing. Cheques 
paid into local banks for collection are remitted by these banks 
to their respective head offices, which in turn pass all, save those 
drawn upon other branches of the same bank, to the appropriate 
section of the Clearing House. Thus, cheques drawn upon a 
clearing bank within the Town area pass through the Town 
Section, and those drawn upon a Metropolitan branch of a clearing 
bank pass through the Metropolitan Section. 


Certain country cheques drawn upon a bank in the same dis- 
trict as that bank to which the cheque is paid in for collection 
will be cleared through a Provincial Clearing, where such exists, 
to avoid the trouble necessitated by remittance to and from 
London, e.g., Provincial clearing houses exist in Manchester; 
Birmingham and Liverpool. 


BANK NOTES 


Bank notes are promissory notes, payable to bearer on demand 
issued by a banker. They are not stamped, and they differ 
from ordinary promissory notes in that (a) they may be re- 
issued after payment, although usually they are not re-issued ; 
(6) they are issued under licence by certain authorized banks 
only, and for certain fixed sums ; (c) their issue is limited by 
the law of the land; (d) they are invariably made payable 
to bearer; (e) they are never barred by the Limitation Act ; 
(f) they generally form part of the currency of the country (as 
in the case of Bank of England notes), and are freely accepted. 


( 
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In England, the Bank of England has a monopoly of the right 
of note issue, and by the Bank of England Act (1833), as amended 
by the Currency and Bank Notes Act (1928), its notes were made 
legal tender for the payment of any amount. Its notes for £5 and 
upwards, however, are not legal tender in Scotland or Ireland, and 
are not legal tender by the Bank itself or any of its branches. 


Bank of England notes are issued for £5 and various multiples 
of £5 and £10, and for £1 and 10s.—Currency and Bank Notes Act 
(1928). The Act further makes it a penal offence to print, 
stamp or impress words, letters or figures on bahknotes. 


In Scotland and Ireland, bank notes are issued by practically 
all the banking institutions, but their notes are not legal tender. 


Bank notes are negotiable by mere delivery, and a bona fide 
holder is not affected by any defect in the title of a previous 
holder—Miller v. Race (1758). } 


STAMPING 


By the Stamp Act, 1891, and various amending acts which 
have since been passed, the last being the Finance Act, 1918, 
bills of exchange, promissory notes, and cheques are required to 
be stamped before they are valid and legally enforceable. The 
stamp duties are as follow :— 
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(1) When payable on demand, or at sight, or on, presentation, or not exceeding 
three days after date or sight, for any amount : . : Peet? 2 
This stamp may be impressed ; alternatively, postage stamps may be used. 


(2) On all others— 


Where the amount does not exceed £10 : : = : Pte 7 a 

Where it exceeds £10 and does not exceed £25 ‘ , ; ip? an 

”? 2? ” £25 ”? ” ” ” £50 ° * Pt e 6d. 

” ” ” £50 ” ” ” ” £75 . . . . 9d. 

ees ¢ <OE oy | apg aha » £100 ; : ‘ tae 

: Pee »» £100, for each £100 or any part thereof , vs 


Bills drawn in the United Kingdom under this heading must be drawn on 
impressed stamp paper; bills drawn abroad must be stamped with adhesive 
foreign bill stamps (see below). 

EXcEPTION; (Finance Act, 1899, Section 10.) 
Bills, other than those under (1), drawn and expressed to be payable out 
of the United Kingdom, but actually paid, or indorsed or negotiated in 
any manner within the United Kingdom, are stamped as under (2) above 
if the amount of the bill does not exceed £50, but 

Where it exceeds £50 and does not exceed £100 : . - = OG. 

Where it exceeds £100, for every £100 or part thereof : Othe 


Promissory Norzs. 
Inland promissory notes, whether payable on demand or not, must bear ad 
valorem impressed stamps. Foreign notes must bear adhesive foreign bill or 
note stamps in accordance with the first table under (2) above. 


. CHEQUES. ; 
These have to be stamped as bills payable on demand (see (1) above). 


216 PRINCIPLES OF MEROANTILE LAW 


° 


General Duties in regard to Stamping. 


The ad valorem stamp duty on inland bills must be impressed 
thereon before their issue by the drawer. Usually inland bills on 
demand are also drawn on impressed stamp paper. If adhesive 
stamps are used, they should be affixed and properly cancelled 
by the drawer, but if he does not do so the person to whom the 
instrument is presented for payment should affix and cancel the 
necessary stamp, charging the amount against the drawer or 
deducting it from the amount of the bill. A foreign bill or note 
must be properly stamped by the first person into whose hands 
the instrument comes on its arrival in this country, and such 
person renders himself liable to a penalty if he negotiates a foreign 
bill without first effectively stamping it. An instrument on 
which the duty is required to be denoted by adhesive stamps is 
not effectively stamped until such stamps are properly cancelled, 
and the omission of any holder to cancel the stamps where he is 
required to do so renders him liable to a penalty. 


If, at the time a bill or note is received by a holder, it appears 
to have been effectively stamped, he may deem it to be properly 
stamped although in fact the stamps may have been affixed by 
the wrong person. 


In the case of a bill drawn abroad in foreign currency, the 
stamp duty is to be calculated according to the rate of exchange 
for demand drafts current on the date of the bill. 


A bill is not invalid because it does not conform to foreign 
stamp laws, and only English stamp laws need be considered for 
legal purposes in this country. 


Where a bill or note is payable with interest, only the principal 
need be taken into account in computing the stamp duty, unless. 
the amount of interest is stated as a fixed sum. 


Bills in a set require to be stamped on one of the parts only, 
the other parts being exempt, provided they are not negotiated 
apart from the stamped bill. If the stamped part is lost, another 
part, although not stamped, may be admitted in evidence to 
prove the contents of the stamped part. 


For stamping purposes the Channel Islands and the Isle of 
Man are deemed to be foreign countries. 
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Bills of Exchange, 


Cheques and Promissory Notes. 


The following table of differences may prove of use. 


: 
Bank NOTEs. 

Bank notes are*issued in England by 
the Bank of England only and for 
10s., £1, £5 and certain fixed multi- 
ples of £5. 


Bank of England notes are legal ten- 
der in England and Wales for any 
amount. 


Bank notes may be reissued by the 
Bank of England. 


Bank notes are invariably made pay- 
able to bearer. 


Bank notes are never statute-barred. 


Bank of England notes are exempt 
from stamp duty. 


Brits oF EXcHANGE. 


A bill has three original parties— 
drawer, drawee and payee. 


The drawer of a bill is only second- 
arily liable, when the bill has been 
accepted. 


A bill is an order to pay. 
Bills may be drawn in sets. 


Bills are accepted if payable otherwise 
than on demand. 


” Bills may be accepted conditionally. 


Acceptors of a bill (if more than one) 
must be liable jointly. 


Foreign bills require protesting on dis- 
honour. 


Bills take the 2d. stamp duty when 
they are payable on demand, or not 
exceeding three days after date or 
sight. ; 


CHEQUES. 


A cheque must always be drawn on 
a banker and always be payable on 
demand. 


Promissory Novres, 


Promissory notes may be made by 
anyone having legal capacity, for 
any sum. 


Promissory notes areemerely instru- 
ments of credit and are not legal 
tender. 


Promissory notes once discharged can 
never be reissued. 


They may be made payable either to 
order or to bearer. 


Promissory notes are subject to the 
Limitation Act. 


They must be stamped ad valorem. 


Promissory NOTEs. 
A note has but two—niaker and payee. 


The maker of a note is the principal 
debtor, and corresponds to the 
acceptor of a bill. 


A note is a promise to pay. 
Notes cannot be drawn in sets. 


Notes are never accepted—there is no 
drawee. 


Notes cannot be made conditionally. 


Makers of a note may be liable jointly, 
or jointly and severally, according 
to the tenor. 


Foreign notes do not require pro- 
testing. 


All promissory notes must bear ad 
valorem stamps. 


OTHER BILLts or EXCHANGE. 


A bill may be drawn on anyone and 
may be payable on demand or at a 
fixed future timo, 


218 


CHEQUES. 


A cheque is never accepted. There- 
fore a banker is never liable to the 
holder of a cheque. His liability is 
to his customer, the drawer, and to 
him only. 


The drawer is not discharged on a 
cheque for six years unless, through 
delay in presentation, the position 
of the drawer has been injured by 
the failure of a banker who had 
sufficient funds of the drawer in his 
hands. The holder of the cheque 
must then prove in bankruptcy of 
the bank. 


When a cheque is returned for any 
reason, no notice of dishonour is 
necessary. Want of assets is suffi- 
cient in itself as regards the drawer, 
and mere return of the cheque is in 
point of form deemed to be sufficient 
notice of dishonour as regards the 
holder. 


Cheques are not subject to days of 
grace. 


A banker who pays a cheque to order 
bearing a forged or unauthorized 
indorsement is not liable to the true 
owner or to his customer, if he pays 
in good faith and in the ordinary 
course of business, 


Cheques always bear a 2d. stamp, 
impressed or adhesive. 


They may be crossed in several ways. 


Drawee’s authority to pay is counter- 
manded by death, notice to stop, or 
bankruptcy. 


Cheques are usually drawn on special 
forms supplied by a banker. 
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OTHER Brits or EXcHANGE. 


A bill of exchange is accepted and 
after acceptance the acceptor is 
primarily liable to the holder. 


A bill must be duly presented for 
payment or the drawer will be dis- 
charged. 


a 


Upon dishonour for non-acceptance or - 
non-payment of a bill, notice must 
be given in accordance with the 
provisions of the Bills éf Exchange 
Act. 


Bills not payable on demand are sub- 
ject to three days of grace before 
they fall due for payment. 


Bankers obtain no protection if they 
pay a bill bearing a forged indorse- 
ment, 


Bills, other than on demand, or other 
than within three days after date or 
sight, bear ad valorem stamps, which 
must be impressed. 


Bills cannot be crossed. 

Drawee’s authority to pay cannot be 
countermanded if the bill has been 
negotiated. 


No special form is necessary. 


STAMP AND Form.—Cheques require a 2d. stamp, adhesive or impressed, but 


cheques issued by 


Government Departments, 


County Court Registrars, Poor 


Law Officers, and Registered Friendly Societies, are exempt from stamp duty. 
They need not legally be printed in the form presented by banks, but the prac- 
tice of making orders to a banker to pay on odd pieces of paper is dangerous. 


CHAPTER 6 
SALE OF GOODS 


The law relating to contracts for the sale of goods has been 
Sees in the Sale of Goods Act, 1893 (referred to in this chapter 

“the Act’), but as the contract of sale is one of the oldest 
ond most necessary of mercantile transactions, it is natural that 
cases decided before the passing of the Act, as well as those which 
have been determined since, should be of some guidance in dis- 
covering and interpreting the law. Except in so far as they are 
modified by the Act, the general principles of contract, as well 
as the prdvisions of the Act, apply to this particular type of 
contract. 


Definitions. 


The Act defines ‘“‘ goods” as including all chattels personal, 
other than things in action and money (Section 62). The term 
*““ goods ”’ includes a ship—Behnke v. Bede Shipbuilding Co., Ltd. 
(1927). 


The term includes emblements (that is, products of the 
soil annually produced by the labour of the cultivator), 
industrial growing crops, and things attached to or forming 
part of the land which are agreed to be severed before sale or 
under the contract of sale (Section 62). ‘“‘ Specific goods ’”’ mean 
goods identified and agreed upon at the time a contract of sale 
is made (Section 62). ‘‘ Future goods,” i.e., goods to be manu- 
factured or acquired by the seller after making the contract, may 
‘also be the subject of a contract of sale. 


A “contract of sale’”’ is a contract whereby the seller trans- 
fers or agrees to transfer the property in goods to the buyer 
for a money consideration called the price (Section 1); so 
that a contract of sale may be either an agreement to sell or 
an actual sale. Where under the contract of sale the property 
in the goods is transferred from the seller to the buyer, the 
contract is called a sale; but where the transfer of the property 
in the goods is to take place at a future time, or subject to some 
condition thereafter to be fulfilled, the contract is called an 
agreement to sell. An agreement to sell becomes a sale when the 
time elapses or the conditions are fulfilled subject to which the 
property in the goods is to be transferred (Section 1). It will 
be observed that a sale is more than a contract ; as the goods 
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are actually transferred, a sale may be described-as both a 
contract and an assignment. 


The term “ property” as used in the Act is equivalent to 
the term “ ownership” and is used in contra-distinction.to the 
term “possession.”” Thus if A owns a car which has been 
sent to B’s garage to be repaired, A has the property in the 
car although it is in B’s possession. This technical meaning of 
the term “ property’ must be borne in mind throughout this 
chapter. An agreement to sell becomes a sale, therefore, when 
the ownership of the goods passes to the buyer, and this, as we 
shall see, may occur notwithstanding that the goods remain in 
the seller’s possession. 


Capacity to Contract. 


Capacity to enter into contracts for the sale of goods is’ the 
same as in the case of other contracts, and has been fully considered 
in Chapter 2. 


Performance of the Contract. 


It is the duty of the seller to deliver the goods, and of the 
buyer to accept and pay for them in accordance with the terms © 
of the contract; unless it is otherwise agreed, delivery of the 
goods and payment of the price are conditions to be concurrently 
fulfilled. The most common example of an agreement modifying 
this rule is the giving of credit to the buyer. Whether it is for 
the buyer to collect the goods or for the seller to send them to 
him depends in each case on the terms of the contract. 


Unless otherwise agreed the seller must bear the cost of 
putting the goods into a deliverable state. 


Place of Delivery. Apart from any express or implied term, 
the place of delivery is the seller’s place of business, or, if he, 
has none, his residence. But if the sale is of Specific goods, 
which to the knowledge of the parties when the contract is made 
are in some other place, then that place is the place of delivery. 
In such a case there may be no delivery of the actual goods, 
but merely a “ constructive delivery,” by handing over a key 
or some similar act, or a “ symbolic delivery,”.e.g., by handing 
over a warehouse-keeper’s certificate or some other document of 
title. Goods at sea can only be dealt with on land through the 
instrumentality of the bill of lading which represents them. The 
transfer of the bill of lading, therefore, operates a& a delivery of 
the goods. In Scriven Bros. v. Schmoll, Fils & Co. Inc. (1924), 
however, where a clause in a ci. contract stipulated that no 
claims should be valid unless made within two weeks after the 
goods were delivered, delivery was held to mean delivery from 
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the ship to, the buyers. Where the goods at the time of sale — 
are in the possession of a third person, there is no delivery by 
the seller to the buyer unless and until such third person either 
acknowledges to the buyer that he holds the goods on his behalf, 
or actually hands them over to him ; but it is expressly provided 
that this shall,not affect the operation of the issue or transfer of 
any document of title to goods—e.g., dock warrants. 


Instructions as to Delivery._-Where the seller is authorized or 
required to send the goods to the buyer, delivery of the goods to 
a common carrier for the purpose of transmission tv the buyer 
is prima facie deemed to be a delivery of the goods to the buyer. 
For this purpose the Post Office is not deemed to be a common 
carrier, and therefore delivery to the Post Office does not constitute 
delivery to the purchaser, unless the goods are sent by post at 
his request. The buyer, however, is entitled to decline to treat 
delivery to a carrier as delivery to himself if the goods have been 
lost or damaged in transit as a result of the seller’s failure to make 
a proper and reasonable contract with the carrier. Moreover, if 
part or the whole of the transit is by sea, and the goods are sent 
under circumstances under which it is usual to insure (i.e., in 
practically every case), the seller must give such notice to the 
buyer as will enable him to effect the necessary insurance ; and if 
the seller fails to do this, the goods will be at his risk during the 
sea transit, instead of at the buyer’s risk. 


Where the seller has agreed to deliver the goods at his own 
risk at a place other than that in which they are situated when 
sold, the buyer, unless it is otherwise agreed, must, nevertheless, 
take any risk of deterioration necessarily incident to the course 
of transit. 

If delivery is made at the consignee’s place of business and 
the goods are signed for by a person with apparent authority 
to receive them, this is a good delivery, although the goods are 
never received by the consignee in person, and the consignor 
may recover the price—Galbraith & Grant, Ltd. v. Block (1922). 

Where goods are delivered to the buyer and he refuses to accept 
them, having the right so to do, he is not bound to return them 
to the seller unless otherwise agreed, but it is sufficient if he 
intimates to the seller that he refuses to accept them (Section 36). 
Any unequivocal act indicating rejection is enough. 

Time of Delivery.—Where, under the contract of sale, the 
seller is bound to send the goods to the buyer but no time for 
sending them is fixed, the seller is bound to send them within 
a reasonable time (Section 29). Similarly, where the buyer is 
to collect the goods and no time is fixed, he must do so within 
a reasonable time. If it is a term of the contract that the goods 
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are to be delivered “ as required,” the buyer must require delivery 
within a reasonable time. Demand or tender of delivery must 
be made at a reasonable hour. What is a reasonable hour is a 
question of fact (Section 29). | 

ELxamination of Goods.—Where goods are delivered to the 
buyer, and he has not previously examined them, he is not deemed 
to have accepted them, in the sense of fulfilling his obligation 
to take them into his ownership, unless and until he has had a 
reasonable opportunity of examining them for the purpose of 
ascertaining whether they are in conformity with the contract 
(Section 84). 

Certain goods sold in Germany to English buyers were sent 
direct to America, without examination, for delivery. In America 
they were examined and were found not to be in conformity with 
the contract. It was decided that they could properly be 
rejected, the Court holding that America was the proper place for 
inspection. The right to reject is not lost by reason of the fact 
that goods are not examined at the port of shipment—Molling 
v. Dean (1902). 

Unless otherwise agreed, the seller must on request afford 
the buyer a reasonable opportunity of examining the goods 
for the purpose of ascertaining whether they are in conformity 
with the contract. 

The buyer is deemed to accept the goods when he 
intimates that fact to the seller, or when he does any act in 
relation to them which is inconsistent with the ownership of the 
seller, or if he retains them beyond a reasonable time without 
intimating to the seller that he rejects them. If he rejects them, 
having the right to do so, he is not bound to return them to the 
seller; it is sufficient if he intimates to the seller that he rejects 
them. 

Where the seller is ready and willing to deliver the goods; 
and he requests the buyer to take delivery, the buyer is liable to 
the seller for any loss occasioned by his neglect or refusal to take 
delivery within a reasonable time, and also for a reasonable 
charge for the care and custody of the goods ; and if the refusal 
or neglect amounts to a Seguitation of the contract the seller 
may treat it as at an end, freeing himself from all liability and 
suing for damages if he chooses. But tender of delivery must 
be made at a reasonable hour of day ; if it is not, the buyer is 
not liable if he refuses to take them at that time. 

Delivery of Larger or Smaller Quantity.—If the seller delivers 
to the buyer a quantity of goods less than he contracted 
to sell, the buyer may reject them; but, if he accepts them, 
he must pay for them at the contract rate. 
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Where the seller delivers a larger quantity than was contracted 
for, the buyer may accept those included in the contract and reject 
the rest, or he may reject the whole. If he should accept the 
whole of the goods so delivered he must pay for them at the 
contract rate, and he cannot afterwards claim damages. 


GABRIEL, WADE & Eneuisu, Lrp. v. Arcos, Lrp. (1929). 


Under a contract for sale of a thousand standards, about 
85 pér cent. red wood and about 15 per cent. white wood, a 
delivery was made and accepted by the buyers in which white 
wood largely exceeded 15 per cent. . 

Jt was held that the buyers could not sue for damages. They 
could have rejected the consignment, had they so wished, but 
having accepted it, they could not sue for damages. 

Similarly, where goods are delivered mixed with goods of 
a different description from those included in the contract, 
the buyer may accept those which are in accordance with the 
contract and reject the rest, or he may reject the whole. 


All these provisions are subject to any usage of trade, special 
agreement, or course of dealing between the parties. It is quite 
usual, for example, for quantities to be stated as “‘ or thereabouts ” 
or “‘more or less ’’; in this case the seller is allowed a reasonable 
margin. If that margin is exceeded, the buyer may reject the 
goods. 


PAYNE AND RovrsH v. Littico & Sons (1920). 


A contract was made for the sale of 4,000 tons of meal within 
** 2 per cent. more or less.”” The sellers considerably exceeded 
the allowance and the buyers refused to take delivery. 


It was held (1) that the buyers were entitled to refuse, and 

the Court would not make further variation in the quantity ; 

(2) that where a margin is expressly limited for variation, it 

should be adhered to unless the difference delivered is trifling, 

in which case it may be disregarded. 

Unless otherwise agreed, the buyer is not bound to accept 
delivery by instalments. But, where there is a contract for the 
sale of goods to be delivered by stated instalments, which are to 
be separately paid for, and the seller makes defective deliveries 
in respect of one or more instalments, or the buyer neglects or 
refuses to take delivery of or to pay for one or more instalments, it 
is a question, in each case depending on the terms of the contract 
and on the circumstances, whether the breach is a repudiation 
of the whole contract or whether it is a severable breach giving 
rise to a claim for compensation but not to a right to treat the 
whole contract as repudiated. Each instalment must fulfil the 
conditions of sale as to quality, description, etc., and the fact 
that the buyer has accepted previous instalments does not pre- 
clude him from rejecting a subsequent instalfhent which is not 
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of the contract quality—Jackson v. Rotax Motor Co. (1910). In 
Maple Flock Co., Lid. v. Universal Furniture Products (Wembley), 
Lid. (1933) it was held that the tests to be applied to determine 
whether the breach is such as to give the buyer the right to regard 
the contract as at an end are: (a) the ratio quantitatively which 
the breach bears to the whole contract, and (b) the degree of 
probability or improbability that the breach will be repeated. 
Repudiation by the buyer cannot take place until after proper 
performance of the contract has become impossible. For example, 
if tender of part only of the goods is made within the stipulated 
time, tender of that part cannot be refused, as the buyer has 
not then any certain knowledge that the balance will not be 
delivered—Brandt v. Lawrence (1876). ~ 


When the ‘‘ Property ’’ Passes. 


It is of the utmost importance to determine exactly when 
the property in goods which are the subject of a contract of sale 
passes from the seller to the buyer, for, should the goods perish 
or deteriorate before the transaction has been completed, the 
loss will have to be borne by the party in whom the property 
is vested at the time of the loss or damage (unless it is otherwise © 
agreed by the parties) ; for example, goods sold by A to B are 
destroyed by fire before the price has been paid. If the property 
has not yet passed to B, A will have to forgo the purchase-money, 
but if the property has passed (and it may have done so even 
though the goods are still in A’s posstssion), B will have to pay 
the price. This rule will not apply, however, if the loss is due 
to the other party’s fault. Where, moreover, delivery is delayed 
_ through the fault of either party the goods will be at the risk of 
the party at fault as regards any loss which might not have 
occurred but for such fault, even though the property has not yet 
passed (Section 20). These rules do not, of course, affect the 
duties or liabilities of either party if he is in the position of bailee 
of the goods for the other party. 


Where there is a contract for the sale of unascertained goods, 
no property in the goods is transferred to the buyer unless and 
until the goods are ascertained (Section 16). Where there is a 
contract for the sale of specific or ascertained goods, the property 
in them is transferred at the time the parties to the contract 
intend it to be transferred. For the purpose of ascertaining the 
intention of the parties, regard must be had to the terms of the 
contract, the conduct of the parties, and the circumstances of the 
case (Section 17). 


The Act lays down certain rules which, in the absence of any 
expressed or implied intention as to when the property ts to pass, 


€ 
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are to be applied to determine when a transfer of ownership 
takes place (Section 18). 


The application of these rules depends upon the circumstances 
of the contract according as it is one for the sale of :— 


(1) Specific goods in a deliverable state—Where there is an 
unconditional contract for the sale of specific goods, in a deliver- 
able state, the property passes to the buyer when the contract is 
made, and it is immaterial whether payment or delivery, or both, 
be postponed ; e.g., A enters a shop and orders certain goods, 
then in existence, ready for delivery and duly priced, to be sent 
to his house, the price to be debited to his account. The property 
passes immediately, altlrough the goods are not delivered until 
the following day and the account is not paid for three months. 
This transaction is known as a sale of goods, as opposed to 


- an agreem&nt to sell goods. For example, there can be only an 


agreement to sell goods which are to be manufactured or acquired 
by the seller after the making of the contract. Such goods are 
called “‘ future goods” in the Act. 


(ii) Specific goods not in a deliverable state-—Where there is a 
contract for the sale of specific goods and the seller is bound to do 
something to the goods in order to put them into a, deliverable 
state, the property does not pass until the thing has been done 
and the buyer has been notified thereof. 


AORAMAN v. MorRIcE (1849). 


D had contracted for the purchase of the trunks of certain 
trees. The custom of the trade was that the buyer should 
measure and mark the portions he wanted, and that the seller 
should cut off the rejected parts. The buyer had accordingly 
measured and marked the trees, but the seller had not cut off 
the rejected parts. 


It was held that no property passed until the seller had 
actually severed the rejected parts and the buyer had been 
notified. 


(iti) Specific goods in deliverable state to be weighed, etc—Where 
there is a contract for the sale of specific goods in a deliverable 
state, but the seller is bound to weigh, measure, test, or do some- 
thing else to them for the purpose of ascertaining the price, the 
property does not pass until the act or thing is done and the 
buyer has been notified thereof; e.g., A purchases from B a 
stack of hay at £5 per ton, neither party knowing the exact 
weight of the stack. ‘The property does not pass until B has 
ascertained the weight and notified A. ButifA is to weigh the 
stack and notify B, the property passes as soon as the contract 
is made. ’ 
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(iv) Goods on “ Sale or return.’’—When goods are delivered to 
the buyer on approval, or ‘“ on sale or return,” or other similar 
terms, the property therein passes to the buyer :— 


(a) When he signifies his approval or acceptance to the seller, 
or does any other act adopting the transaction. 


KirKHAM v. ATTENBOROUGH (1897). 


G, the plaintiff, a jeweller, sent goods to H on*“ sale 
or return.” H pawned the goods with the defendant. 


' It was held that by the act of pawning H had adopted 
the transaction by exercising an act of ownership which 
was inconsistent with a right to return the goods, and 
the property had thereby passed to him, so that the 
pawnbroker had a good title. 


A similar case was London Jewellers, Ltd. v. Attenborough 
(1934). A obtained jewellery from B, dishonestly pretend- 
ing that he could sell it but having no intention of doing 
so. He pawned the jewellery. In a claim by B against 
the pawnbroker for the return of the j ewellery it was 
argued that because A, when he obtained the goods from 
B, had no intention of buying them, the transaction 
between A and B was not a contract of sale within the 
meaning of the Sale of Goods Act, and therefore A never 
had property in the goods and was unable to give a good 
title to the pawnbroker. It was held, however, that in 
deciding whether a transaction of this kind was a contract 
of sale it was more important to consider the intention of 
the seller ; he intended to sell, so that as soon as A pledged 
the goods property in them passed to him, just as in 
Kirkham 'v. Attenborough, and he gave the pawnbroker a 
good title. 


(>) If he does not signify his approval or acceptance to the 
seller but retains the goods without giving notice of 
rejection, then, if a time has been fixed for the return 
of the goods, on the expiration of such time, and, if no 
time has been fixed, on the expiration of a reasonable 
time. What is a reasonable time is a question of fact. 


Supposing F orders some books on approval and the shop- 
keeper sends six volumes and says they must not be retained more 
than three days if he does not approve of them ; F retains them 
for three weeks and does not notify his decision to the shopkeeper. 
The property passes on the expiration of the third day. 


It must be borne in mind, however, that these rules apply 
only in the absence of a contrary intention. 


KEMPLER v. BRAvINGTONS, LTD. (1925). 


K, a diamond merchant, delivered diamonds to X “ on sale 
or return.” The sale note provided that K should be at liberty 
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to charge X with any goods not returned within seven days, 
but that until goods had been so charged they should remain 
the property of K. X immediately sold the goods to B and 
decamped with the proceeds. 


It was held that as K had not charged X with the goods at the 
time of B’s purchase the property had not passed to B and K 
could, therefore, recover the goods. 


It is not necessary for the parties to state in so many words 
that the property is to pass at a particular time, in order to exclude 
the operation of these rules. The whole contract must be looked 
at, and if the Court finds that in fact the parties, from what they 
said in the contract, must have intended the property to pass 
only in certain circumstances, e.g., after a certain period of time 
or on the fulfilment of certain conditions, then that intention 
must be followed and the rules will be excluded—IJn re Anchor 
Tine (Henderson Bros.), Ltd. (1936). 


(v) Goods by description —Where there is a contract for the sale 
of unascertained or future goods by description, and goods of that 
description and in a deliverable state are unconditionally appro- 
priated to the contract, either by the seller with the assent of the 
buyer, or by the buyer with the assent of the seller, the property 
in the goods thereupon passes to the buyer. Such assent may 
be express or implied, and may be given either before or after 
the appropriation is made. The seller is deemed to have uncon- 
ditionally appropriated the goods if he delivers them to a carrier 
or other person for the purpose of transmission to the buyer, 
providing he has not reserved the right of disposal. 


As to what will constitute an appropriation by the seller with 
the assent of the buyer, Pignataro v. Gilroy (1919) decides that 
where the seller gives notice of appropriation and the buyer 
makes no objection within a reasonable time, his assent thereto 
‘is presumed and the property passes on the expiration of that 
time ; if the goods are destroyed afterwards, the loss falls on 
the purchaser. 


Goods with seller’s reservation as to disposal.—By the terms 
of the contract or appropriation, the seller may reserve the right of 
disposal (jus disponéndi) of the goods until certain conditions are 
fulfilled. In such a case, notwithstanding the delivery of the 
goods, the property in them does not pass until the conditions 
imposed by the seller are fulfilled. Where goods are shipped and 
by the bill of lading they are deliverable to the order of the seller 
or his agent, the seller is prima facie deemed to reserve the right 
of disposal; and where the seller draws on the buyer for the 
price and transmits the bill of exchange to the buyer for acceptance 
or payment, together with the bill of lading, the buyer is bound 
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to return the bill of lading if he does not honour the bill of ex- 
change; and, if he wrongfully retains the bill of lading, the 
property in the goods does not pass to him (Section 19). But 
note in this connection the case Cahn v. Pockett’s Bristol Channel 
Steam Packet Co., post, page. 244. 


Non-existent goods.—Where there is a contract for the sale 
of specific goods, and the goods, without the knowledge of 
the seller, have perished at the time when the contract-is made, 
the contract is void (Section 6). 


Barrow, LANE & BauuarD, Lrp. v. Pamimw Pamirs & 
Co. Lrp. (1929), 

A contract was entered into for sale of 700 bags of nuts, 
and unknown to either party 550 bags had disappeared before the 
date of the contract. 

It was held that the buyer was not bound to pay“for the 
700 bags or to take delivery of the remaining 150, since the 
contract was void. 

Where there is an agreement to sell specific goods, and subse- 
quently the goods, without any fault on the part of the seller or 
buyer, perish before the risk passes to the buyer, the agreement 
is thereby avoided. 


ELPHIOK v. BARNES (1880). 


A bought a horse upon condition that he could try the 
horse for eight days and then return it if it proved unsuitable. 
The horse died within that time without the fault of either 
party. 

It was held that the property had not passed and that the 
seller could not recover the price. 


It will be observed from the cases cited above that the passing 
of the property determines not only the incidence of the risk 
but also the validity of the title of a sub-purchaser. Thus in 
Kempler v. Bravingtons (supra), B had to return the goods to K; 
as the property therein had not passed to X at the time of the 
resale. Where on the other hand the property has passed to 
the buyer any bona fide purchaser from him will obtain a good 
title as against the original vendor, notwithstanding that the 
property was obtained by fraud—Phillips v. Brooks (1919). (In 
such a case the first purchaser has a voidable title, but until it is 
avoided, by the act of the original seller, he is able to give a good 
title (x).) 


The Price. 


The price in a contract of sale may be fixed by the contract 
or may be left to be fixed in manner thereby agreed, or may 


 (k) See rule (5) on page 243. 
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be determined by the course of dealing between the parties. If 
the price is not so fixed or determined, the buyer must pay a reason- 
able price. What is a reasonable price is a question of fact 
dependent on the circumstances of each particular case. 


An agreement to sell goods on the terms that the price is to be 
fixed by the valuation of a third party is avoided if such third 
party does not or cannot make such valuation. If, however, the 
goods or any part thereof have been delivered to and appropriated 
by the buyer, he must pay a reasonable price therefor, and if the 
third party is prevented from making the valuation by the fault 
of the seller or buyer, the party not in fault may maintain 
an action for damages against the party at fault (Section 9). 


The price must be in money; where contracts are made to 
sell goods overseas the price may be in foreign currency according 
to the terms of the contract. An exchange of goods for goods 
is a contract of barter and not for the sale of goods; but an 
exchange of goods for money and goods is a sale of goods. If 
goods are transferred by one person to another without any price 
or other consideration being given or intended, such a trans- 
action is a gift. An agreement for a gift is void unless under 
seal, but where a parol promise to make a gift is completed by 
delivery, it is irrevocable. ; 


Formalities. 


The manner in which a contract may be duly constituted 
has been dealt with under the GrnrERAL Law or Contract, but 
in connection with the sale of goods it requires special considera- 
tion. Originally enacted by the Statute of Frauds, Section 17, 
and extended by Lord Tenterden’s Act, the formalities necessary 
in order to render an executory contract of sale enforceable at 
law are now contained in Section 4 of the Sale of Goods Act, 
1893. 


This section is extremely important, and it is therefore printed 
here in full— 


(1) A contract for the sale of any goods of the value of ten pounds 
or upwards shall not be enforceable by action unless the buyer 
shall accept part of the goods so sold, and actually receive the 
same, or give something in earnest to bind the;contract, or in 
part payment, or unless some note or memorandum in writing 
of the contract be made and signed by the party to be charged 
or his agent in that behalf, 

(2) The provisions of this section apply to every such contract, not- 
withstanding that the goods may be intended to be delivered at 
some future time, or may not at the time of such contract be 
actually made, procured, or provided, or fit or ready for delivery, 
or some act may be requisite for the making or completing 
thereof, or rendering the same fit for delivery. 
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(3) There is an acceptance of goods within the meaning of this section 
when the buyer does any act in relation to the goods which 
recognizes a pre-existing contract of sale, whether there be an 
acceptance in performance of the contract or not. 

(4) The provisions of this section do not apply to Scotland. 


DETAILED EXAMINATION OF THE ABOVE SECTION. 


The first provision of this sectign is that a contract for the 
sale of goods of or above the value of £10 is not enforceable by 
action unless one or other of certain conditions is observed. The 
conditions are— 


(a) The actual acceptance and receipt of the whole or part 
of the goods by the buyer; or 


(b) The giving of something in earnest; or 
(c) Part payment of the price by the buyer; or. 


(d) The existence of a written note or memorandum signed 
by the party to be charged or his agent. 


In practice it is not always easy to differentiate between a 
contract for work and labour and a contract for the sale of goods ; 
to the former case, Section 4,in common with the other provisions 
of the Act, is inapplicable. 


In Lee v. Griffin (1861) it was held that if the contract was 
such that when carried out, it would result in the sale of a chattel, 
it was a contract for the sale of goods; but if the result of the 
contract was such that one party did work and labour which 
ended in nothing that could become the subject of a sale, it was 
a contract for work and labour. In Lee v. Griffin the contract 
was for the supply by a dentist of a set of false teeth—and, on 
the principle stated above, it was held to be a contract for the sale 
of goods. In Robinson v. Graves (1935), however, a different test 
was applied. In that case the question arose whether a contract 
by which a painter undertook to paint’ and supply a portrait was 
for the sale of goods or for work and labour, and the Court of 
Appeal decided upon a broader test than that of Lee v. Griffin. 
It was held that the question to be decided was whether the sub- 
stance of the contract was for the exercise of skill and labour in the 
production of an article, the material being ancillary. As this 
question was decided in the affirmative, the contract was held 
to be one for work and labour. In the absence of further decisions 
on the point this must be taken as the proper test, although the 
decision in Lee v. Griffin was not expressly ‘over-ruled. 


Value.—If a considerable number of articles each less than 
£10 in value be purchased from the same vendor at the same 
time and the transaction is a single contract, then if the total 
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_ value is £10 or over the section applies—Baldey .v. Parker 
- (1823). This does not apply to an auction sale, as each lot 
is prima facie deemed to be the subject of a separate contract 
[Section 58 (1)]. If the transaction is made up of entirely 
separate purchases, each under £10 in price, although collectively 
above £10, the section does not govern the transaction, as the 
price of each article has been fixed separately. If a lump sum 
price for.all the goods is fixed, then the statute applies. 


(a) Acceptance and Receipt of Goods. ‘‘ Acceptance,” for the 
purpose of Section 4, means any act of the buyer in relation to the 
goods which recognizes a pre-existing contract of sale whether there 
be an acceptance in performance of the contract or not (Sub- 
section 3). “Acceptance” in performance of the contract is 
entirely different from “acceptance” within the meaning of 
Section 4. The former is defined in Section 35 as occurring 
when the buyer intimates to the seller that he has accepted the 
goods ; or when the goods have been delivered to him, and he 
does any act in relation to them which is inconsistent with the 
ownership of the seller, e.g., by pawning them; or when, after 
the lapse of a reasonable time, he retains the goods without 
intimating to the seller that he has rejected them. 


The legal effect of such an acceptance is to constitute the 
buyer the owner of the goods so as to preclude him from there- 
after rejecting them ; for this would amount to a renunciation 
of ownership. 


‘“ Acceptance ”’ within the meaning of Section 4, on the other 
hand, is a mere recognition of the existence of a contract of sale. 
Therefore, although the buyer may reject the goods if they are’ 
not in conformity with the agreement, the very act of rejection 
may be a sufficient acceptance to satisfy Section 4 and establish 
the existence of a contract of sale which could not otherwise 
be proved. 


PaGE v. MorGan (1885). 


A sold to B certain wheat, which was sent by barge to B’s 
mill. A portion was taken out of the barge by B’s foreman 
into the mill and examined. B then rejected the whole on the 
ground that it was not up to sample. 

It was held that the taking of part of the wheat into the mill 
to see if it was up to sample constituted acceptance and receipt 
sufficient to satisfy the statute (/). 


The same principle was applied in Taylor v. Great Eastern 
Railway Co. (1901), where the act recognizing a pre-existing 


(1) The provisions of Section 4 were contained in the Statute of Frauds 
when this case was decided. g 
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contract of sale was an unsuccessful attempt on the part of 
the buyer to sell the goods. 


The slightest act of interference with the goods by the buyer 
will amount to an “acceptance ”’ within the meaning of Section 4 
of the Act. In Abbot & Co. v. Wolsey (1895), all the buyer did 
was to board a barge loaded with hay, roll some of the hay over, 
take a handful for examination and say: “The hay is not to 
my sample and I shall not have it.”” The Court held that this 
act, coupled with the words used, recognized a pre-existing 
contract of sale and so constituted an acceptance within the 
meaning of the section. 


Acceptance alone is not sufficient to render the contract 
enforceable, for the section requires that the buyer shall “ accept 
part of the goods so sold and actually receive the same.” An 
actual receipt calls for some change in the legal possession of 
the goods though the de facto possession may remain unchanged. 
Thus if A, the keeper of a stable, sells to Ba horse and agrees 
to keep the horse on B’s behalf at livery, any act by A which 
shows that he has ceased to hold the horse as owner amounts 
to an actual receipt of the horse by B—Elmore v. Stone (1809). 
Similarly if A sells to Ba horse which is in the possession of 
C’, a veterinary surgeon, for treatment, and C agrees to continue 
the treatment on B’s behalf, this is equivalent to an actual 
receipt of the horse by B. But until C assents there is no receipt 
by B. 


/ 
Delivery of the goods to a carrier as agent for the buyer 
constitutes a receipt of the goods although it does not amount 
to an acceptance. 


The acceptance need not be contemporaneous with the 
receipt. 


(0) Earnest. This is not part payment but something given, 
independent of the bargain, by the buyer to the seller to mark 
the completion of the transaction. It is a custom rarely found 
nowadays. 


(c) Part Payment. An actual payment is necessary, but it 
may consist of a bill of exchange or promissory note, which oper- 
ates as a valid payment unless dishonoured. To constitute part 
payment, not only must the money be sent by the buyer, but it 
must also be either accepted or in some way acknowledged by 
the seller so as to constitute a recognition by the seller that there 
is a contract—Behnke v. Bede Shipping Co., Ltd. (1927). But 
if one of the terms of the contract should be the retention of 
money owing by the seller to the buyer, that is not “ part pay- 
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ment ” for. something distinct from the actual contract of sale is 
necessary to serve as evidence of it—Norton v. Davison (1899) ; 
neither is the North-country custom of “ striking off” a bargain 
by drawing the edge of a shilling over the hand of the seller and 
not paying him the money ; nor the custom prevalent amongst 
farmers and in the cattle trade of shaking hands on a bargain. 
The parties may feel morally bound by the act, but it has 
no lega! significance. 


On the other hand, a subsequent agreement between the 
parties to set-off a claim of the buyer in satisfaction of part 
of the purchase price may satisfy the statute as ‘“‘ part pay- 
ment ’’—Walker v. Nussey (1847). 


(d) Memorandum. What is a sufficient memorandum is fully 
considered under the GeNERAL Law or Conrracr. It some- 
times happens that at the request of one of the parties to the 
contract there is a parol alteration in, or variation of, the terms 
contained in the memorandum, and the party who has requested 
the change in the terms may seek to escape his obligations on the 
ground that the written contract, having been varied orally, is 
no longer enforceable. But in Levey & Co. v. Goldberg (1922) 
it was held that a mere delay in delivering goads, in com- 
pliance with an oral request made before the time originally | 
stipulated for delivery has passed, is not such a variation of 
the terms of a contract as to make it unenforceable for lack of 
written evidence. ’ 


Conditions and Warranties. 


There are certain implied conditions and warranties attached 
to every contract for the sale of goods; but, apart from these 
and from any express terms made, it is the duty of the buyer to 
‘satisfy himself as to the quality of the goods or of their fitness for 
any particular purpose before he concludes the contract, the 
maxim being Caveat Emptor (“Let the buyer beware”’). 


A Warranty is defined in the Act as ‘an agreement with 
reference to goods which are the subject of a contract of sale, but 
collateral to the main purpose of such contract, the breach of 
which gives rise to a claim for damages, but not to a right to reject 
the goods and treat the contract as repudiated ’’ [Section 62]. 
‘A warranty may be given after the time of making the agreement, 
but, if so, it requires either to be under seal or to be supported 
by fresh consideration ; otherwise it cannot be enforced. 


But although breach of a warranty does not vitiate the con- 
_ tract, the buyer may— ; 

: E 
, 
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(a) Set up against the seller the breach of warranty-in diminu- 
tion or extinction of the price; or 
(0) Maintain an action against the seller for damages for the 
* breach of warranty. 


If necessary, he may seek both remedies. 


Where a buyer has set up breach of warranty in defence of 
an action by the seller for the price of the goods, and afterwards 
suffers further damage flowing from the same breach, he is not 
estopped or. prevented from bringing an action for damages 
founded on the same breach of warranty. 


A Condition is an undertaking that a certain state of affairs 
exists, or will exist, or a promise that a certain thing shall or 
shall not be done, the fulfilment of which undertaking is one of 
the fundamental bases on which the contract is founded. A con- 
dition is an essential term which goes to the root of the whole 
contract, and breach of a condition entitles the buyer to reject 
the goods and treat the contract as at an end. 


A person who is injured by a breach of a condition in a con- 
tract to which he is a party may “ elect to waive the condition and 
treat it as a breach of warranty.”’ Usually he does this by his 
conduct in not seeking his remedy of rescission as soon as he 
discovers the breach of condition and at a time when the parties 
can be reinstated into their original position. 


Both warranties and conditions fall under the generic term 
stipulation, and it is not always an easy matter to determine 
whether a stipulation is one or the other. Bowen L.J. in 
Bentsen v. Taylor (1893) tested the matter in this way: “There 
is no way of deciding the question except by looking at the 
contract in the light of the surrounding circumstances, and then ‘ 
making up one’s mind whether the intention of the parties will 
best be carried out by treating the promise as a warranty sounding 
only in damages, or as a condition precedent, by the failure to 
‘perform which the other party is relieved of his liability.” 


The Act states thatthe question depends in each case on the 
construction of the contract, and that a stipulation may be a condi- 
tion though called a warranty in the contract. Apart, however, 
from an obvious intention, a stipulation as to time of payment 
is not a “ condition.” Whether or not any other stipulation as 
to time is of the essence of the contract, i.e., whether or not it 
is a condition, depends on the terms of the contract [Section 10]. 
‘In ordinary commercial contracts for the sale of goods, the rule 
clearly is that time is prima facie of the essence with respect to 
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delivery,” i.c., a stipulation as to time of delivery usually amounts 
to a condition—Hartley v. Hymans (1920). 


Where there is a breach of a condition the buyer may elect 
to treat it as a breach of warranty and not repudiate the con- 
tract. Where a contract of sale is not severable and the buyer 
has accepted the goods or part of them, or where the contract 
is for the, sale of specific goods, the property in which has passed 
to the buyer, the breach of any condition to be fulfilled by the 
Seller can be treated only as a breach of warranty, and not as 
a ground for rejecting the goods and treating the contract as at 
an end. 


Wattis v. Prarr (1911). 


Wallis sold to Pratt seed which both believed to be common 
English sainfoin. When the seed grew it transpired that it 
was giant sainfoin (an inferior variety). 


It was held that although there had been a breach of con- 
dition in that the seed did not correspond with the description, 
Pratt could not repudiate the contract. His only remedy was to 
sue for damages for the difference in value between the two kinds 


of seed. j 


Where the buyer elects or is compelled to waive ‘his right of 
rejection and to sue for damages only, he is said to sue on a 
warranty ex post facto. 


Where there is a breach of an express or implied condition, 
the purchaser does not lose his right of repudiating the contract 
by reason of the fact that the contract contains a clause pro- 
hibiting rejection of the goods by the buyer. The breach of 
condition goes to the very root of the contract and vitiates all 
its terms. 


: GREEN v. Arcos, Lrp. (1931). 


The plaintiff agreed to buy timber of different sizes from the 
defendant. The contract provided that “‘the buyer shall not 
reject the goods herein specified, but shall accept or pay for them 
in terms of contract against shipping documents.” The timber 
delivered was of different specification from that ordered. 


It was held that the buyer could reject the timber notwith- 
standing the clause as there had been a breach of condition in 
that the goods tendered did not correspond with the description 
of those ordered. The clause was applicable only to goods 
answering the contract description. 


Breach of a stipulation should not be confused with mis- 
representation, which is a false statement made before or at the 
time the contract is made, and which induces the contract; 
only if it is incorporated into the contract does it become a stipu- 
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lation or term, the breach of which will entitle the injured party 
to pursue the usual remedies which are available where there 
has been a breach of a warranty or of a condition. 


WARRANTIES IMPLIED IN A CONTRAOT OF SALE. 


The following warranties are implied by the Act in every 
contract for the sale of goods (subject to any contrary agreement 
between the parties)*:— ‘ 


(1) That the buyer shall have and enjoy quiet possession of 
the goods. 


(2) That they are free from any charge or incumbrance in 
favour of a third party which is not declared or which 
is unknown to the buyer before or at the time of the 
making of the contract. 


In addition, on the sale of certain classes of goods, warranties 

are implied by various relevant statutes of which the most 

_ important are as follow :— 

(1) On the sale, or ina contract for the sale, of any goods to 

which a trade-mark, or a similar mark, or a trade 

description has been applied, that the mark is a genuine 

trade-mark and not forged or falsely applied, or that 

the trade description is not a false trade description 
(Merchandise Marks Act, 1887). 


(2) The Food and Drugs Act, 1938, Section 3, requires sellers 
of food to supply food of the nature, substance and 
quality demanded. 


(3) On the sale of an article for use as food for cattle or 
poultry, that the article is suitable for feeding purposes ; 
and the seller of manufactured or artificially prepared 
fertilizers or feeding-stuffs is bound to give to the 
buyer a special invoice, which is a warranty of the state- 
ments contained in it (Fertilisers and Feeding Stuffs 
Act, 1926) ; the supply of the invoice is imperative and 
if not supplied the buyer can resist payment for the goods. 


(4) In a contract for the sale of an anchor exceeding 168 Ibs. 
in weight, or of a chain cable, that it has been properly 
tested and stamped (Anchors and Chain Cables Act, 
1899), 


Thus, the principle, Caveat Emptor (‘‘ Let the buyer beware ae 
has been robbed by statute of much of its importance. 
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ConpDITIONS IMPLIED IN A CONTRAOT OF SALE. 


The following conditions are! implied by the Act in every 
contract for the sale of goods (subject to any contrary agree- 
ment between the parties) :— 


(1) In the case of a sale, that the seller has a right to sell the 
gootis ; and in the case of an agreement to sell, that he 
will have a right at the time when the property is to pass, 
unless the circumstances of the contract are such as to 
show a different intention. . 

On a sale by a sheriff or a pawnbroker, there is no 
implied condition as to title as the circumstances of 
contract negative such a condition. 

A seller who, under a contract of sale, supplies goods 
which infringe a third party’s trade-mark is guilty of 
a breach of this condition as he has no right to sell the 
goods— iblett v. Confectioners’ Materials Co., Lid. (1921). 


(2) In a contract for the sale of goods by description, that the 
goods shall correspond with the description. 


VARLEY v. WuHrPP (1900). 


A agreed to buy from B a “second-hand self-binder reaping 
machine, now at Upton; new in the previous year, only used 
to cut 50 to 60 acres.”” A had not seen the machine. 


It was held that this was a sale by description and as the 
machine delivered did not correspond with the description, being 
a very old one which had had considerable use, A was entitled 
to reject it. 


Similarly, in Bostock & Co. v. Nicholson (1904), A sold to B 
sulphuric acid which should have been free from arsenic, although 
B did not expressly or impliedly make known to A the par- 
ticular purpose for which the acid was required. It was proved 
that the acid did not come up to the standard of acid which 
was commercially free from arsenic. B might have discovered 
the presence of arsenic but took no steps to do so. 


It was held that the sale was a sale of goods by description, 
and that the description had not been complied with, and that 
a breach of contract had, therefore, been committed. 


A somewhat unexpected result was arrived at in Andrews Bros. 
(Bournemouth), Ltd. v. Singer and Co., Lid. (1934). A contract 
of sale expressly excluded all conditions, warranties and liabilities 
implied by statute, common law or otherwise ; the sale was for 
a “new Singer car,” but in fact the car supplied was not new. 
It was held that it was an express condition of the contract that 
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the car should be a new one, and therefore the term excluding 
tmplied conditions was no defence to an action for breach. 


If the sale be by sample, as well as by description, it is not 
sufficient that the bulk of the goods corresponds with the sample 
if the goods do not also correspond with the description. 


For example, A contracts to sell to B “old oats-”’ warranted 
equaltosample. Oats are supplied equal to the sample in quality ; 
but they are not “old oats.’”’ Therefore A has not fulfilled the 
condition, . | 


(3) Where the buyer, expressly or by implication, makes known 
to the seller the particular purpose for which the goods 
are required so as to show that he relies on the seller’s 
skill or judgment, and the goods are of a description which 
it is in the course of the seller’s business +o supply 
(whether he be the manufacturer or not), there is an 
implied condition that the goods shall be reasonably 
fit for such purpose, provided that in a contract for 
the sale of a specified article under its patent or other 
trade name there is no implied condition as to its fitness 
for any particular purpose. 


PriEst v. Last (1903). 
C bought from D, a chemist, a hot-water bottle which burst 
and caused damage. 


It was held that D was liable for breach of condition, the 
purpose for which the article was required being implied from 
its nature, and the Court holding that the buyer relied on the 
skill and judgment of the vendor. . 


Goods are “supplied under a contract of sale ’ so as to make 
them subject to the conditions implied by the Act, even though 
they may not be intended ultimately to become the property of. 
the purchaser. 


GEDDLING v. MarsH (1920). 

The plaintiff bought mineral waters from defendant, who 
made a charge on each bottle of one penny, which was to be 
refunded on the return of the’ empty bottles. One bottle burst 
on being handled by the plaintiff and injured him. 

It was held that the bottles and the contents were goods sup- 
plied under a contract of sale within Section 14 of the Act, with 
an implied condition that they were reasonably fit for the purpose 
for which they were required ; and that the plaintiff was entitled 
to damages. 


In Frost v. The Aylesbury Dairy Co. (1905), where milk infected 
with typhoid germs was sold to the plaintiff and caused the 
death of his wife, it was held that the rule applies even to con- 


. 
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cealed defects which can be discovered only by means of a highly 
complicated examination, and that there was an implied condition 
of fitness within the meaning of Section 14 (1) of the Act. 


If goods are ordered for a special purpose and that purpose is 
disclosed to the vendor so that in accepting the contract he 
undertakes to supply goods suitable for the object required, such 
a contract Will prima facie establish that the buyer relies on the 
seller’s skill and judgment—Manchester Liners, Lid., v. Rea, Ltd. 
(1922). 


Ifa person purchases an article under its patent or other trade 
name and at the same time makes it clear to the vendor that 
he is relving on his skill-and judgment to supply an article which 
shall be fit for the particular purpose made known by the buyer, 
the article supplied must be reasonably fit for that purpose. 


Baupry v. MARSHALL (1925). 


Baldry told Marshall, a motor-car dealer, that he wished to 
purchase a motor-car which would be comfortable and suitable 
for the ordinary purposes of a touring car. Marshall recom- 
mended a “‘ Bugatti ’’ car and Baldry bought a car of that make. 
The car was uncomfortable and unfit for touring purposes. 

It was held that the fact that the car was sold under the 
trade name ‘‘ Bugatti’ did not exclude the condition of fitness 
for the purpose for which the car was required. 


The case of G. H. Myers & Co. v. Brent Cross Service Co. 
(1933) raised the question whether there is any implied condition 
or warranty in a contract to do work and supply materials. The 
plaintiffs gave instructions to defendants (motor-car repairers) to 
stop a knocking in the engine of their Essex car, and the plain- 
tiffs, in writing, authorized the defendants to carry out that work 
and to replace such parts as in their opinion needed replacement. 
The defendants duly did the work and in the course of it supplied 
and fitted six remetalled connecting-rods to the engine. Five of 
the rods were obtained from the makers of the car and one from 
their authorized agents. After the plaintiffs had resumed the 
use of the car, one of the connecting-rods supplied and fitted by 
the defendants broke while the car was in motion, and the engine, 
in consequence, suffered extensive damage. 


It was held that the liability of the contractor supplying goods 
in the course of doing work and labour was certainly not less 
than that of the seller of the goods. A person contracting to do 
work and supply materials warranted that the materials he used 
would be of good quality and reasonably fitted for the purpose 
for which they were used, unless the circumstances of the contract 
were such as to exclude any such warranty. + Such an exclusion 
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of this warranty would arise if the defendants could .show that 
they were expressly or impliedly instructed by the plaintiffs to 
get parts from the makers of the car or their agents, and to use 
those parts without exercising their own skill and judgment in 
the matter at all. 


(4) Where goods are bought by description from a seller who 
deals in goods of that description (whether he be the 
manufacturer or not), there is an implied condition that 
the goods shall be of merchantable quality. 

The expression, ‘“‘ merchantable quality ”’, indicates 
that the buyer has a right to expect, not a perfect article, 
but an article which would be.saleable in the! market 
under the description. It means an article of such 
quality and in such condition that a reasonable man 
acting reasonably would, after a full examinaticn, accept 
it, in the circumstances of the case, in performance of 
his offer to buy it, whether he buys for his own use or to 
sell again.—Bristol Tramways Oo. v. Fiat M otors, Ltd. 
(1910). If goods are sold under a description which they 
fulfil, and if goods under that description are reasonably 
capable of being used for several purposes, they are of 
merchantable quality if they are reasonably capable of 
being used for any one or more of such purposes, even 
if unfit for that one of those purposes which the particular 
buyer intended.—Canada Atlantic Grain Export Co. v. 
Hilers (1929). In the case of perishable goods deliver- 
able at distant places, they are not merchantable when 
despatched by the seller unless they are in such condition 
as to continue saleable for a reasonable time. 


MoRELLI v. Frrow & Grepons (1928). 

The plaintiff went to the defendant’s licensed 
premises and asked for a bottle of ‘‘ Stone’s ” ginger 
wine which was supplied to him. When the plaintiff 
was trying to open the bottle, the neck came away and 
severely lacerated his hand. 

It was held that as this was a sale of goods by 
description from a seller who dealt in that class of 
goods and as the bottle was not of merchantable 
quality, the plaintiff was entitled to damages. 


If the buyer has examined the goods, there is no 
implied condition as regards defects which such an 
examination ought to have revealed. 


If the buyer is given an opportunity of examining 
the goods which he waives, he will nevertheless be 
deemed tw have examined the goods. 
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: THORNETT v. BEERS (1919). 


Beers, a prospective purchaser of some glue, went 
to the warehouse of Thornett, a dealer in glue, where 
the glue was stored in barrels. Beers was invited to 
inspect the glue and every opportunity was given to 
him to do so, but as he was in a hurry, he did not have 
any of the barrels opened. He purchased some glue 
from Thornett, but found that it was not of merchant- 

* able quality. 


It was held that as Beers had had an opportunity 
of which he had not availed himself of examining the 
glue, there was no implied condition as to its merchant- 
able quality. 


(5) In the case of a contract for sale by sample there are the 
following implied conditions— 


(a) That the bulk shail correspond with the sample in 
quality. 

(6) That the buyer shall have a reasonable opportunity 
of comparing the bulk with the sample. 

(c) That the goods shall be free from any defect, render- 
ing them unmerchantable, which would not be 
apparent on reasonable examination of the sample. 


‘A contract of sale is a contract for sale by sample where 
there is a term in the contract, express or implied, to that effect. 


An implied warranty or condition as to quality or fitness for 
a particular purpose may be annexed by the usage of trade and, 
conversely, where any right, duty or liability would arise under 
any contract of sale by implication of law, it may be negatived. 
or varied by express agreement (Lloyd Del Pacifico v. Board of 
. Trade, 1929) or by the course of dealing between the parties 
_or by usage, if the peer is such as to bind both parties to the 
contract. 


Apart from any express or implied term, it is the duty 
of a seller to warn a possibly ignorant buyer of the dangerous 
nature of goods sold, and if a vendor sells goods which he knows 
to be dangerous to a purchaser who does not know, and cannot 
be expected to know, of this fact, he will be liable for any damage 
which results, unless he has specially warned the purchaser— 
Clarke v. Army & Navy Co-operative Society (1903). 


The supplier of goods may also be liable in tort to a person 
other than the person whom he has supplied, on the principle of 
Donoghue v. Stevenson (1932). The facts of that case were as 
follows: a manufacturer supplied ginger-beer in bottles to a 
retailer, who sold one of the bottles to the plaintiff; the ginger 
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beer made the plaintiff very ill, because the bottle contained the 
decomposed remains of a snail, which it was impossible to see until 
the bottle was nearly empty because it was made of opaque glass ; 
the plaintiff recovered damages from the manufacturer on the 
ground of the latter’s negligence. This case therefore appeared 
to be authority for the following principle (“ Salmond on the Law of 
Torts ’’) :— 

** Where a person places a manufactured article of food or drink 
upon the market and has intentionally so excluded interference 
with, and,examination of, the article by any intermediate handler 
of the goods between himself and the consumer, that he has, of 
his own accord, brought himself into direct relationship with 

_the consumer, the consumer will have an action of negli/ence 
if the manufacturer has not exercised reasonable care to ‘secure 
that the article shall not be harmful to the consumer.” 


In Grant v. Australian Knitting Mills, Lid. (1936) the plaintiff 
was a person who had contracted dermatitis from wearing pants 
which were so negligently manufactured that a poisonous chemical, 
free sulphite, remained on them, and he recovered damages from 
the manufacturers (with whom he had not entered into any 
contractual relationship). Clearly, therefore, the principle of 
Donoghue v. Stevenson is not confined to articles of food and drink. 


In Grant’ v. Australian Knitting Mills the plaintiff also re- 
covered against the retailer who had supplied him with the pants, 
for breach of the conditions in respect of fitness for a particular 
purpose and merchantable quality (see above, p. 238, rule (3) 
and p. 240, rule (4)). 


The rule in Donoghue v. Stevenson does not apply where the 
purchaser has had a reasonable opportunity of examining the 
goods and that examination would have revealed the defect— 
Kubach v. Hollands (1937). 


Of course the parties may include express conditions and/or . 
warranties in the contract. 


Transfer of Title. 


There is a legal maxim—Nemo dat quod non habet («No one 
gives what he has not’); so that where goods are sold by a person 
who is not the owner of them, and who does not sell them under 
the authority or with the consent of the owner, the buyer acquires 
no better title to the goods than the seller had. 


This rule is of extreme importance, but it is subject to a | 
number of exceptions, for in the following cases a buyer may 
obtain a better title than his vendor :— 


(1) In the case of instruments that are recognized as 
negotiable. | 
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(2) Where the owner is, by his conduct, precluded from 
denying the seller’s authority to sell. 


(3) Where the transaction falls under the provisions of the 
Factors Acts or any enactment enabling the apparent 
owner of the goods to dispose of them as if he were 
the. true owner. 


(4) Where the sale is under the order of a Court of com- 
* petent jurisdiction. : 

(5) Where the goods, except horses, are sold in, market overt, 

according to the usage of the market, and the buyer 

» acts in good faith and without notice of any defect or 


_ 


‘want of title ‘on the part of the seller. 


(6) Where the seller of goods has a voidable title thereto, but 
his title has not been avoided at the time of the sale, the 
buyer acquires a good title to the goods, provided he buys 
them .in good faith and without notice of the seller’s 
defect of title. 


(7) Where a person, having sold goods, remains (with the 
buyer’s consent) in possession of the goods, or of the 
documents of title thereto, the delivery or transfer by 
that person, or by a mercantile agent acting for him, of 
the goods or documents of title under any sale, pledge, 
or other disposition thereof, to any person receiving the 
same in good faith and without notice of the previous 
sale, shall have the same effect as if the person making 
the delivery or transfer were expressly authorized by the 
owner of the goods to make the same [Section 25 (1)]. 
The first purchaser has, of course, rights against the 
seller for breach of contract. 


(8) Where a person, having bought or agreed to buy goods, 
obtains, with the consent of the seller, possession of the 
goods or of the documents of title thereto, the delivery or 
transfer by that person, or by a mercantile agent acting 
for him, of the goods or the documents of title, under 
any sale, pledge, or other disposition thereof, to any 
person receiving the same in good faith and without 
notice of any lien or other right of the original seller in 
respect of the goods, shall have the same effect as if the 
person making the delivery or transfer were a mercantile 
agent in possession of the goods or documents of title 
with the consent of the owner [Section 25 (2)]. The 
seller has, of course, rights against the original pur- 
chaser, but he cannot claim the goods themselves from 
the second purchaser. , 


\ 
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CAHN v. PockeTT’s Briston CHANNEL STEAM © 
PACKET Co.*({1899). 

C forwarded to X, a foreign purchaser, a bill of 

lading accompanied by a bill of exchange drawn on X 


for acceptance. Without accepting the bill of exchange, 
X transferred the bill of lading to P for value. 


It was held that P had acquired a good title as X 
had obtained possession of the bill of lading with, 
C’s consent. 


Care must be taken to distinguish between cases where the 
person selling goods has agreed to buy them from a third party, 
and where he has only an option to purchase. In the latter case, 
Section 25 does not give any protection to the purchaser. 


Brtsize Motor Suppiy Co. v. Cox (1914). . 


A held a motor-car from B under a hire-purchase agreement 
which contained an option to purchase the car at the end of the 
hiring. Without exercising the option to purchase, A pledged 
the car with C, an innocent pledgee, for value. 

It was held that as A had neither bought nor agreed to buy the 
car within the meaning of Section 25, C was not protected by 
that section and obtained no title to the car. 


(9) Where a bankrupt sells property acquired by him after his 
adjudication, a bona fide purchaser acquires a good title 
if the transaction is completed before the Trustee 
intervenes to assert his own title. 


Where goods have been stolen, and the offender is prosecuted 
to conviction, the property in them revests in the person who 
was the owner of such goods or his personal representative, not- 
withstanding any intermediate dealing with them, whether by 
sale in market overt or otherwise. But where goods have been 
obtained by fraud or other. wrongful means not amounting to 
larceny, the property in such goods does not revest in the 
person who was the owner of the goods, or his personal represent- 
ative, by reason only of the conviction of the offender. 


In cases where the fraud does not amount to larceny, the true 
owner can recover the goods from the offender himself; but if 
the owner is to succeed. in obtaining the goods from any person 
acquiring them subsequently to the fraud, he must show that 
such person took them with notice of the fraud or otherwise in 
bad faith. 


Sales in Market Overt. 
By market overt is meant any open and legally recognized 


market where, between sunrise and sunset on certain days set | 
4 
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apart by grant, charter, custom, or Act of Parliament, the sale 
of goods may be conducted subject to the benefits of market overt. 


In the City of London, any sale on a day other than Sunday, 
by a shopkeeper in the city in open shop of those goods in which 
he professes to trade is a sale in market overt. In the country, 
market overt is held on certain days at certain well-known and 
old-established market-places ; e.g., an old charter provides that 
market overt may be held in St. Albans on any day in certain 
streets of the city. . 


The advantage of a sale in market overt is that a buyer can 
obtain & good title to articles purchased even though the seller’s 
title may be defective or entirely lacking, but the buyer must 
act in good faith and without notice of the defect or absence of 
title, and the transaction must be completed in open market and 
in accordance with the market customs. 


If these conditions are fulfilled, the buyer obtains a good title 
except in certain cases mentioned below, but the meaning of 
market overt is stringently interpreted, and little may be required 
to defeat a buyer’s title. For example, the buyer from a shop- 
keeper in the City of London obtains no better title than the 
shopkeeper had if the goods are not such as are usually sold by 
the shopkeeper ; nor do the benefits of market overt apply to a 
sale which takes place behind a curtain or in a private room 
(i.e., aroom which is on the premises but which is not part of the 
shop) or a sale to the shopkeeper. 


HARGREAVE ¥v. SPINK (1892). 


A had stolen some pearls which he offered to B for sale. This 
sale took place in a showroom over B’s shop to which access could 
be obtained only by B’s special permission. 

It was held that the sale was not in market overt, for two 
reasons—(i) it was in a private room and (ii) it was not a sale 
by the shopkeeper, but to him. 


CLAYTON v. Le Roy (1911). 


Major Clayton sought to recover from Messrs. Le Roy et Fils, 
jewellers, a valuable antique watch which they were holding 
for a customer. The watch was stolen from Major Clayton at 
Cannes, and, as soon as Messrs. Le Roy became aware of its his- 
tory, they informed Major Clayton. They refused, however, to 
deliver it up unless they received for their customer the sum of 
£44, the amount which the watch had cost him. 

It was pleaded that Major Clayton had lost his right to recover 
his watch, because it had been sold in ‘‘ market overt.’’ Tho 
watch had been sold at the “ City Auction Rooms,” in London, 
after having been lying for twelve months in a Strand pawn- 


4 U 
; 
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shop. The question of what was Market Overt—which destroys 
the owner’s right to recover property to which the vendor has 
an invalid title—was gone into at great length. - 


It was held that the rights of Market Overt applied only to 
recognized fairs and markets through the country, but, in the 
City of London, it had, since the time of Queen Elizabeth, been 
legally recognized that every shop was a market, thougi only for 
the goods usually sold in such shop. The Judge then laid it down 
that the sale must be in an open shop, so that the transaction 
would be visible to passers-by in the street. The “ City Auction 
Rooms ”’ looked like ordinary offices, and it was necessary that 
the sale should be in an open shop to constitute it a sale in 
Market Overt. He did not wish to say that any room in which 
an auction was held was not a shop, but he found, upon‘ the 
evidence, that the “ City Auction Rooms ”’ were not a shop/ and, 
therefore, did not come under the custom, which, being a deroga- 
tion of the Common Law, had to be carefully watched. 

The result was that Major Clayton was able to reclaim the 
watch without any payment. 


(Note that, although the decision was afterwards reversed, 
the reversal was on an entirely different ground, and the decision 
as to, Market Overt was never overruled.) 


In Crane v. London Dock Co. (1864), it was held that a sale 
by sample does not come within the rule. The bulk must be ex- 
posed, sold and’ delivered in open market. 


In the following cases a good title cannot be acquired by © 
virtue of a sale in market overt, and the goods sold can be recovered 
from the buyer :— 


(1) If the goods sold are the property of the Crown. 


(2) If the goods sold have been stolen, and the true owner 
prosecutes the thief to conviction. 


(3) If the transaction is effected in Scotland. 


(4) In the case of the sale of horses, unless the horse shall 
have been exposed for sale for at least an hour between | 
ten in the morning and sunset, and particulars of the 
buyer and seller, the sale and a description of the horse 
shall be entered in a book, kept for that purpose, by the 
toll-keeper or other officer of the market ; and the seller 
must be known to the toll-keeper or some other credible 
person. Even then, if the horse has been stolen, the 
owner may recover it within six months after the sale 
by paying to the buyer the amount the latter paid for it. 


(5) If the buyer knows that the goods do not belong to the 
seller. 


a“ 


™ 
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Rights of. Unpaid Seller. 
The seller of goods is deemed to be an 


‘unpaid seller ’’— 
(a) When the whole of the price has not been paid or tendered. 


(6) When a bill of exchange or other negotiable instrument 
has been received as conditional payment, and the con- 
dition on which it was received has not been fulfilled by 
‘reason of the dishonour of the instrument or otherwise. 


The term “seller”? here includes any person who is in the 
position of a seller ; e.g., an agent of the seller to whom the bill of 
lading has been indorsed, or a consignor or agent who has himself 
paid, or <s directly responsible for, the price [Section 38]. 


The urtpaid seller of goods has certain rights against the 
goods themselves— 


(I) Where the property in the goods has passed to the buyer.— 
Notwithstanding that the property in the goods may 
have passed to the buyer, the seller has, by implication 
of law— 


(A) A lien on the goods, i.e., a right to retain them 
for the price while he is in possession of them. 


(B) In the case of the insolvency of the buyer, a right 
of stopping the goods in transitu after he has 
parted with the possession and the goods are 
in course of transit to the buyer. 


The buyer is deemed to be insolvent when 
he has either ceased to pay his debts in the 
ordinary course of business, or cannot pay his 
debts as they become due, whether he has 
committed an act of bankruptcy or not. 


(C) A right of re-sale, subject to certain conditions. 


(Il) Where the property in the goods has not passed to the buyer.— 
Where the property in the goods has not passed to the 
buyer, in addition to his other remedies, a right of 
withholding delivery, similar to and co-extensive with 
his rights of lien and stoppage im transitu where the 
property has passed to the buyer. 


I. RIGHTS OF UNPAID SELLER AGAINST THE GOODS WHERE 
PROPERTY HAS PASSED TO BUYER. 

(A) Inen of the unpaid seller—The unpaid seller who is in 
possession of the goods is entitled to retain possession of them 
until payment or tender of the price, in the ‘following cases :— 
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(1) Where the goods have been sold without any stipulation 
as to, credit. 


(2) Where the goods have been sold on credit, but the term 
of credit has expired. 


(3) Where the buyer has become insolvent. 


He may exercise his right of lien notwithstandirig that he is 
in possession of the goods as agent or bailee for the buyer. Where 
the unpaid seller has made part delivery of the goods, he may 
exercise his’ right of lien on the remainder, unless such part 
delivery has been made in such circumstances as show an 
agreement to waive the lien. 


He loses his lien in the following cases :— 


(a) When he delivers the goods to a carrier or other bailee 
' for the purpose of transmission to the buyer, without 
reserving the right of disposal of the goods. 
(6) When the buyer or his agent lawfully obtains possession 
of the goods. 
(c) By waiver of his rights. 


The bringing of an action for the price of the goods does 
not amount to a waiver of his rights against the goods and he 
will not lose those rights by reason only that he has obtained 
judgment for the price of the goods. 


When the right of lien is lost under Rule (a), the right of 
stoppage in transitu may arise, if the necessary conditions are 
satisfied. 


(B) Stoppage in transitu.—When the buyer becomes insolvent, 
the unpaid seller has the right of stopping the goods and of 
resuming possession of them so long as they are on their way or 
in course of transit to the buyer, and may retain them until, 
payment or tender of the price. The Act contains the followin 
rules as to stoppage in transitu :— : 


(1) Goods are deemed to be in course of transit from the time 
when they are delivered to a carrier by land or water, or 
other bailee for the purpose of transmission to the buyer, 
until the buyer or his agent takes delivery of them from — 
such carrier or other bailee. But, if the buyer or his 
agent should obtain delivery of the goods before their 
arrival at the appointed destination, the transit is at 
an end. 


{t is often difficult to decide whether the buyer has taken 
delivery or not, but if it appears from the facts of the case that 
the carrier has ceased to act as a carrier and has undertaken the 
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duty of holding for the buyer, then delivery to the buyer has been 
made. 


(2) If, after the arrival of the goods at the appointed destina- 
tion, the carrier or other bailee acknowledges to the 
buyer or his agent that he holds the goods on his behalf 
and ‘continues in possession of them as bailee for the 
buyer or his agent, the transit is at an end ; even though 
a further destination for the goods may have been 
indicated by the buyer. 


Here, again, it is often difficult to say when the destination 
has been reached. 


According to Lorp ELLENBOROUGH’s dictum in Dizon’ v. 
Baldwen (1804), delivery has taken place if the goods have 
so far approached the end of their journey that they await 
further orders, as, for example, in Kendall v. Marshall, 
Stevens & Co. (1883), where the railway company (the carriers) 
gave notice that after a certain date they would hold the goods, 
not as carriers but as warehousemen. The goods were not cleared 
until after the expiration of the time stated in the notice, and it 
was held that the vendor’s lien was lost on the expiration of that 
time. 


It is the very essence of the doctrine of stoppage in transitu 
that the goods must be in the custody of some third person— 
Gibson v. Carruthers (1841). In Bethell v. Clark (1888), Cave, J., 
said: “... The destination may be fixed by the contract of 
sale, or by directions given by the purchaser to the vendor. 
But, however fixed, the goods have arrived at their destination, 
and the transit is at an end, when they have got into the hands 
of some one who holds them for the purchaser and for some 
other purpose than that of merely carrying them to the destina- 
HON 535" 


(3) If the buyer rejects the goods when they arrive, and the 
carrier or other bailee continues in possession of them, 
the transit is not at an end, even if the seller has refused 
to receive them back. 


(4) When goods are delivered to a ship chartered by the 
buyer, it depends on the circumstances of the particular 
case whether they are in the possession of the master 
as a carrier or as agent for the buyer. 


(5) Where the carrier or other bailee wrongfully refuses to 
deliver the goods to the buyer or his agent, the transit is 
deemed to be at an end. 
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(6) Where part delivery of the goods has been made to the 
buyer or his agent, the remainder of the goods may be 
stopped 2m transitu, unless such part delivery has been 
made under such circumstances as to show an agreement 
to give up possession of the whole of the goods. 


(7) The right of stoppage in transitu is exercised.either by the 
unpaid seller taking actual possession of the’ goods or by 
his giving notice of his claim to the carrier or other bailee 
in whose possession the goods are. Such notice may be 
given either to the person in actual possession or to his 
principal; but, if the notice is given to the principal, 
to be effectual it must be given, at such time ayid under 
such circumstances that the principal a, by the 
exercise of reasonable diligence, communicate it to his 
servant or agent in time to prevent a delivery to the 
buyer. When such notice is given to the carrier or. 
other bailee he must re-deliver the goods to, or accord- 
ing to the directions of, the seller. The expenses of such 
re-delivery must be borne by the seller [Section 46]. 


The seller’s right to stop the goods in transit ranks in priority 
to any lien which the carrier may have against the 
consignee. It also ranks in priority to the right of a 
judgment creditor to attach the goods. But Cahn v. 
Pockett’s Bristol Channel Co. (1899) (supra, page 244) 
decided that the seller’s right to stop the goods in transitis 
defeated by a transfer of the bill of lading by the buyer or 
owner to a person who takes bona fide and for value. 


if the carrier delivers the goods, after notice to the contrary 

from the owners, he does so at his peril. But the owner 
is put to election as to whether he sues the defaulting 
buyer for the price, or the carrier in damages. If he 
elects to sue the buyer in contract and fails to obtain‘ 
payment owing to the insolvency of the buyer, he 
cannot afterwards sue the carrier in tort for conversion — 
or breach of duty as the tort has impliedly been waived 
—Verschures Creameries v. Hull and Netherlands Steam- 
ship Co. (1921). 


The unpaid seller’s rights of lien or stoppage in transitu are 
not affected by any sale or other disposition of the goods which 
the buyer may have made, unless the seller has assented 
thereto. But where a document of title to goods has been 
lawfully transferred to any person as buyer or owner of the 
goods, and that person transfers the document to a person who 
takes it in good faith and for valuable consideration, then if the — 
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last-mentioned transfér was by way of sale, the unpaid seller’s 
right of lien or stoppage in transitu is defeated, and if such last- 
mentioned transfer was by way of pledge or other disposition for 
value, the unpaid seller’s right of lien or stoppage in transitu 
can: be exercised only subject to the rights of the transferee 
[Section 47]. , 


.(C) Resale.—A contract of sale is not rescinded by the mere 
exercise ‘by an unpaid seller of his rights of lien or stoppage 
in transitu, but— 


(1) Where the unpaid seller who has exercised any of his 
rights rasells the goods, the buyer acquires a good title thereto 
as against the original -buyer. 

(2) Where the goods are of a perishable nature, or where the 
unpaid sellér gives notice to the buyer of his intention to resell, 
and the buyer does not within a reasonable time pay or tender the 
price, the unpaid seller may resell the goods and recover from 
the original buyer damages for any loss occasioned by his breach 
of contract. 


(3) Where the seller expressly reserves a right of resale in 
case the buyer should make default, and on the buyer making 
default, resells the goods, the original contract of sale is thereby 
rescinded, but without prejudice to any claim the seller may have 
for damages [Section 48]. 


II. RIGHTS OF UNPAID SELLER AGAINST THE GOODS 
WHERE PROPERTY HAS NOT PASSED TO BUYER. 

In the cases where the property in the goods has not actually 
passed, the seller may withhold delivery of the goods if the price 
has not been paid or tendered, or if the buyer has become insol- 
vent. Where some goods under the contract have been delivered 
. or the property in them has passed, but the property in the re- 
mainder has not yet passed, the seller may withhold delivery of 
such remainder. 


General Remedies of the Seller. 
The seller of goods may maintain an action for the price— 


(a) If the property in the goods has passed to the buyer, and 
the buyer wrongfully neglects or refuses to pay according 
to the terms of the contract. 


(b) If, under the contract, the price is payable on a day certain, 
irrespective of delivery, and the buyer wrongfully 
neglects or refuses to pay such price, although the 
property in the goods has not passed and the goods 
have not been appropriated to the’contract. 


‘ 
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The seller may maintain an action for damages. where the 
buyer wrongfully neglects or refuses to accept and pay for the 
goods, and the measure of the damages is the estimated loss 
directly and naturally resulting in the ordinary course of events 
from the buyer’s breach of contract. Where there is an available 
market for the goods in question the measure of damages is 
prima facie to be ascertained by the difference between the 
contract price and the market or current price at the time when 
the goods ought to have been accepted, or, if no time was fixed 
for acceptance, then at the time of the refusal to accept. In 
other circumstances, damages will be assessed in accordance with 
the general rules considered in Chapter 3. 

These remedies are additional to those of lien, shorn in 
transitu and withholding delivery. f 


« 


Remedies of the Buyer. 


Action for Damages.—The buyer may maintain an action 
against the seller for damages where the seller wrongfully neglects 
or refuses to deliver the goods to the buyer. The measure of 
damages is the estimated loss directly and naturally resulting 
in the ordinary course of events, from the seller’s breach of contract. 
When there is an available market for the goods, the measure 
of damages is prima facie the difference between the contract 
price and the market or current price at the time or times when 
the goods ought to have been delivered, or, if no time was fixed, 
then at the time of the refusal to deliver. 


Wiuiams v. Aetus (1914). 


In June Agius agreed to sell to Williams a cargo of coal at 
16s. 3d. per ton to be shipped in November. In October, Williams 
contracted to sell the cargo to G at 19s. per ton. In November 
@ sold his rights under this contract to Agius. Agius failed to 
deliver the cargo in November and at that date the market price 
was 23s. 6d. per ton. Williams claimed damages from Agius 
and contended that the proper measure of damages was the 
difference between his contract price and the market price, 
namely 7s, 3d. per ton. Agius contended that the measure of 
damages was the difference between his selling price, 16s. 3d. and 
the price at which Williams had resold to G, namely 19s. per ton. 


It was held that the measure of damages was 7s. 3d. per ton. 
The sub-sale was disregarded in asséssing the damages. 


Loss of profit on a sub-sale is recoverable only where it can 
be shown that the vendor contracted to sell on terms that he 
should be responsible for damage which might accrue from his 
failure to deliver—Hall v. Pim (1928). 

In an action by the buyer for breach of warranty of quality 
the measure of damages is prima facie the difference between 
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the value ef the goods at the time of delivery to the buyer and 
the value they would have had if they had answered to the 
warranty. Loss of goodwill consequent on failure to supply 
goods or on supplying defective goods is too remote an item of 
damage to be recoverable—Bostock and Co. Ltd. v. Nicholson and 
"Sons, Ltd. (1904). Where, however, goods which have been 
resold several times were originally sold under an implied war- 
ranty, the original buyer may recover both the amount paid 
in damages to the last purchaser, and all costs reasonably incurred 
by all sub-vendors in respect of claims by their respective pur- 
chasers—Kasler and Cohen v. Slavouski (1928). 


Spectfic Performance—In an action for breach of contract to 
deliver specific or ascertained goods, the Court may, if it thinks 
fit, direct\\that the contract shall be performed specifically, 
without giving the defendant the option of retaining the goods 
on payment of damages. Such judgments for specific performance 
of a contract of sale are as a rule made only where the goods are 
of some special value or unique property, as, for example, in the 
case of a sale of an article of particular artistic merit or of great 
rarity—Cohen v. Roche (1927). A decree of specific performance 
may be either unconditional or made on such terms and con- 
ditions as to damages, payment of price, or otherwise, as to the 
Court may seem just. 


Iien.—The buyer as such has no lien for money which may be 
due to him from the seller. 


Lyons & Co. v. May & BAKER (1923). 


A sold goods to B, who re-sold them to C. C rejected them 
against B, who, having the right, then rejected them against 
A. A accepted the rejections and repaid B’s purchase money. 
B failed to repay C. C refused to return the goods to A, claiming 
a lien on them for the money due from B. 


It was held that, on the acceptance by A of the rejections, the 
property in the goods vested in A, and C had no lien on the goods 
nor any other right against them and must deliver them up to A. 


Hire-Purchase Agreements. 


The term, “‘ hire-purchase agreement,” as loosely used in the 
past, signified an agreement providing either that, on payment of 
the agreed number of instalments making up the full price, the 
property in the goods should vest in the purchaser, or that, on 
payment of all the instalments, the purchaser should have the 
option of becoming the owner of the goods. The contract might 
be such that the person taking the goods was bound to complete 
the payments and thus purchase the goods, in which case it was, 
in effect, merely a credit-sale agreement, i.es, an agreement to 
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purchase by deferred payments ; or, on the other hand, it might 
contain a clause to the effect that he might at any time return 
the goods or be asked to return them, and/or that the right to 
retain the goods was to be terminated on the occurrence of cer- 
tain events, and/or that, on paying all the instalments, he should 
have an option to purchase the goods, in which cases it became 
a hire-purchase agreement in the strict sense of tke term. 


HELBY v. MATTHEWS (1895). 


In this case there was an agreement to “‘ hire ’’ goods, on con- 
dition that the hirer might terminate the contract at any time 
by returning the goods to the owner, but that on paymédnt of 
certain instalments they should become his (the hirer’s) ratiobu 


It was held that the hirer was not a person who had agr¢ed to buy 
goods within the meaning of Section 9 of the Factors Act, 1889 
(now Section 25 (2) of the Sale of Goods Act, 1893), and, therefore, 
a pledge or sale of the goods by the hirer to a third party (who 
had no notice of the rights attaching to the goods) did not give 
the third party a good title as against the owners of the goods. 


One of the objects to be attained in drafting a hire-purchase 
agreement is to ensure that, until the hirer has paid all the agreed 
instalments, he shall not be able to dispose of the goods by means 
of a sale or pledge to any innocent third party, in such a way 
as to defeat the prior claims of the owner. If this object is to 
be attained, it is not enough to provide that the property in the 
goods shall not become vested in the hirer until he has paid all 
the instalments, for if no more than that is said, the hirer, t 
not the owner of the goods until the instalments and pa 
have all been made, is a person who has agreed to buy goods and 
who is in possession of them with the consent of the seller, andife 
can, therefore, give a good title to a third party who reseitves 
goods from him under any sale, pledge, etc., and who is ignorant 
of the seller’s rights: Section 25 (2), Sale of Goods Act, 1893. 
It has, therefore, been a frequent practice to provide in a hire- 
purchase agreement, not only :— 


(1) That the property in the goods shall not become vested 
in the hirer until he has paid all the instalments, 
but also :— | 
(2) That the hirer shall be under no obligation to complete — 
the purchase, and shall be at liberty at any time to 
discontinue his payments and return the goods to the 
seller. ) 
The House of Lords has decided that if both of these provisions 
are inserted, the hirer is not a person who has either “ bought 
or agreed to buy * goods (for he is under no obligation to buy) ; 


‘ 
' 
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therefore, he does not come within the terms of Section 25 (2) of 
the Act, and if he purports to sell or pledge the goods to a third 
party who acts in good faith and who is ignorant of the seller’s 
rights, the seller’s right to retake the goods will prevail over 
that innocent third party’s rights: Helby v. Matthews (1895). 


Where the agreement was drawn up in the form of a hiring 
with an option to purchase, it gave rise to hardship in many 
cases where the hirer made default, as an unscrupulous owner 
could not only retake the goods but also sue the hirer for the 
balance of the agreed payments. To counteract this practice, 
the Hire-Purchase Act, 1938, was passed, coming into operation 
on the Ist January, 1989. 


Hire-Purchase Act, 1938. 


‘This Act applies to hire-purchase and credit-sale agreements 
where the price does not exceed (a) £50 in the case of motor 
vehicles, (6)-£500 in the case of livestock, and (c) £100 in any 
other case. 


e n -sale (where the total price exceeds £5) or 
any hiré-purchyse agreement is entered into, the seller must state 
in writing (othewwise than in the memorandum of the agreement) 
the cash price he goods. A statement of the cash price in a 
catalogue or pricelist, where the buyer selects from it, or on a 
ticket attached to the goods, where the buyer inspects the goods, 
will suffice for this purpose. 


There must be a note or memorandum signed by the hirer or 
buyer and by or on behalf of all other parties, or a hire-purchase 
or credit-sale agreement will be unenforceable. This note or 
memorandum must contain (a) a statement of the hire-purchase 
.or total purchase price and of the cash price; (6) particulars of 
the instalments and their due dates or the mode of ascertaining 
their due dates ; (c) a list of the goods sufficient to identify them ; 
and (d) in the case of a hire-purchase agreement, a notice in the 
terms set out in the Schedule to the Act, relating to the hirer’s 
right to terminate the agreement. The Court may in its discretion 
dispense with any of these last four requirements. 


A hirer has the right to determine the agreement by giving 
written notice of termination to the person entitled to receive 
the instalments. He will then be liable for all instalments due 
at that time, as well as for the amount, if any, by which one-half 
of the hire-purchase price exceeds the total of the sums paid and 
the sums due, or for such lesser amount as may be specified in 
the agreement. ° 


) 
J 
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Any provision in an agreement whereby an owner is relieved 
from liability for the acts or defaults of any person acting on his 
behalf in connection with the agreement shall be void. (Such a 
provision was common in hire-purchase agreements, and, in con- 
sequence, the owner’s agent could give undertakings to waive 
certain conditions so as to induce people to enter into the hire- 
purchase agreement ; later the owners were able to repudiate 
such verbal undertakings, and the Courts were unable to enforce 
them. The Courts will now be able to enforce any such verbal 
agreements despite any clause to the contrary in the written 
agreement, since such a clause is void.) 


The following provisions in a hire-purchase agreement are also 
made void: (i) authorizing an owner or any person acting on 
his behalf to enter upon any premises in order to také possession 
of the goods; (ii) excluding or restricting the hirer’s right to 
determine the agreement ; (iii) imposing any liability by reason 
of the termination of the agreement in addition to, or in excess 
of, the liability imposed by the Act; or (iv) constituting any 
person acting on the owner’s or seller’s behalf the agent of the 
hirer or buyer. 


At any time before the final payment has been made under a 
hire-purchase or credit-sale agreement, any person entitled to 
enforce the agreement against the hirer or buyer must, within 
four days of receiving a written request, and the sum of one 
shilling for expenses, from the hirer or buyer, supply to the latter 
a copy of any memorandum or note of the agreement, together 
with a signed statement showing the amount paid, the amount 
due but unpaid, with the date on which each unpaid instalment 
became due and the amount of such instalment, and the amount 
which is to become payable, with the date and amount of each 
future instalment. In the event of default and whilst the default. 
continues, the agreement, the right to recover the goods from the 
hirer, and any security given by the hirer or buyer shall be 
unenforceable against the hirer or buyer. If the default continues 
for one month, the defaulter shall be liable to a fine of ten pounds. 


A hirer liable to make payments to the same owner in respect 
of two or more hire-purchase agreements, notwithstanding any 
agreement to the contrary, is entitled to appropriate any par- 
ticular payment in or towards the satisfaction of the sum due 
under any one of the agreements, or to appropriate the payment 
in or towards the satisfaction of the sums due under any two 
or more of the agreements in such proportions as he thinks fit. 
In the absence of such appropriation by the hirer, the payment 
is appropriated towards the satisfaction of the sums due under 
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the respective hire-purchase agreements in the proportions which 
those sums bear to one another. 


Formerly, a hirer in arrear with his payments was liable to 
have the goods seized without recourse to the Courts, even if he 
had almost completed his payments, and, in addition, he could 
_ be called upon to pay the balance of the money due. The new 
Act aims at removing this abuse by providing that when a third 
_ of the pri¢e has been paid or tendered, the owner shall not enforce 
_ any right to recover possession of the goods otherwise than by 
action. If an owner recovers possession otherwise than by 
action, the hirer shall be released from all liability under the 
agreement and shall be entitled to recover all the money he has 


paid. A guarantor is similarly entitled to recover money paid 
— by him. 


Where a ae: of the price has been paid, an owner who brings 
an action must commence it in the County Court for the district 
- in which the hirer resides or carries on business, or resided or 
carried on business at the date when the last payment was made. 
_ This prevents an owner from obtaining judgment by default 
_ against a hirer who has been unable to present himself, or to 

have himself legally represented, at a distant Court. Further, 
_ on the hearing of the action, the Court may make an order for 
the specific delivery of the goods to the owner, and postpone 
‘ the operation of the order on condition that the hirer or any 
_ guarantor pays the unpaid balance at such times and in such 
amounts and subject to the fulfilment of such other conditions 
as the Court thinks just. 


Where goods have been let under a hire-purchase agreement, 
and after payment or tender of a third of the price, a further 
hire-purchase agreement is entered into, the provisions outlined 
in the two preceding paragraphs apply to that further agreement 
as from the commencement thereof. It frequently happens that 
a single agreement covers several hire-purchase transactions 
entered into at different times in respect of different articles. 
Prior to the Act, a hirer, say, of four different articles, who had 
paid the full price of three and nearly the full price of the fourth, 
was liable to have all four seized in addition to having to make 
a further payment. The new Act prevents this. 


Where the Court has postponed the operation of an order for 
the specific delivery of goods to any person, the goods, during 
the postponement, are not to be treated as goods which are by 
the consent or permission of that person in the possession, order 
or disposition of the hirer for the purpose of distraint by the 
landlord or of bankruptcy. Under these provisions, such aoe 
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cannot, therefore, in the circumstances mentioned, be claimet 
by a landlord or by a trustee in bankruptcy. 


~ 


Sales by Auction. 
In the case of a sale by auction— 
(1) Where goods are put up for sale in lots,: on lot sold is 
the subject of a separate contract. 


(2) The sale is concluded when the auctioneer announces its 
completion by the fall of the hammer. Until such 
announcement is made any bidder may retract his bid. 


. (3) Where the sale is not notified to be subject to a right 
to bid on behalf of the seller, it is not lawful for him 
to bid or to employ others to do so, or for the auctioneer 
knowingly to take any such bid ; but, wh¢r re a right to 
bid is reserved, the seller, or any person on his behalf, 
may bid at the auction. ‘Any sale contravening this rule 
may be treated by the buyer as fraudulent. 


(4) A sale may be notified to be subject to a reserve price, and 
aright to bid may also be reserved ae by or on 
behalf of the seller. 


For further consideration of auction sales, reference should 
be made to Chapter 4. 


Sales by Post. 


A large volume of business is nowadays transacted by a system 
known as ‘“ Mail Order,’’ under which vendors advertise that on 
receipt of a cash price they will send by post the goods which form 
the subject of the sale. In such transactions it is obviously the 
intention of both parties that the post shall be the means of com- 
munication, anditis probable, therefore, that delivery to the Post 
Office is equivalent to delivery to the purchaser; in such a case, 
if the goods are not delivered by the Post Office to the purchaser, 
he would have no redress against the seller if it were proved that 
they had been handed to the Post Office for delivery. 
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Bills of Exchange Act, 1882. 
[45 & 46 Vicor. Cu. 61.) 


—— — 


\ 
\ ARRANGEMENT OF SECTIONS. 


PART I. 
PRELIMINARY. 
Section. 
1. Short title. 
2. Interpretation of terms. 
PART II. 


Brits oF EXxcHANGE. 
Form and Interpretation. 


Bill of exchange defined. 
Inland and foreign bills. 


Effect where different parties to bill are the same person. 


Address to drawee. 


. Certainty required as to payee. 


What bills are negotiable. 


. Sum payable. 

. Bill payable on demand. 

. Bill payable at a future time. 

. Omission of date in bill payable after date. 
. Ante-dating and post-dating. 

. Computation of time of payment. 4 
. Case of need. 

. Optional stipulations by drawer or indorser. 
. Definition and requisites of acceptance. 

. Time for acceptance. 

. General and qualified acceptances. 

. Inchoate instruments. 

. Delivery. 


Capacity and Authority of Parties. 


. Capacity of parties. 

. Signature essential to liability. 

. Forged or unauthorised signature. 

. Procuration signature. 

. Person signing as agent or in representative capacity. 
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The Oonsideration for a Bill. 


Section. 

27. Value, and holder for value. 

28. Accommodation bill or party. 

29. Holder in due course. 

30. Presumption of value and good faith. 


Negotiation of Bills. 
31. Negotiation of bill. © 
32. Requisites of a valid indorsement. 
33. Conditional. indorsement. 
34. Indorsement in blank and special indorsement. 
35. Restrictive indorsement. 
36. Megotiation of over-due or dishonoured bill. 
37. Negotiation of bill to party already liable thereon. 
38. Rights of the holder. 


General duties of the Holder. 


39. When presentment for acceptance is necessary. 

40. Time for presenting bill payable after sight. f 

41. Rules as to presentment for acceptance, and ex?uscs for non- 
presentment. ; 

42. Non-acceptance. 

43. Dishonour by non-acceptance and its consequences. 

44. Duties as to qualified acceptances. 

45. Rules as to presentment for payment. 

46. Excuses for delay or non-presentment for payment. 

47. Dishonour by non-payment. 

48. Notice of ‘dishonour and effect of non-notice. 

49. Rules as to notice of dishonour. 

50. Excuses for non-notice and delay. 

51. Noting or protest of bill. 

52. Duties of holder as regards drawee or acceptor. 


Inabilities of Parties. 
53. Funds in hands of drawee. i 
54. Liability of acceptor. — 
55. Liability of drawer or indorser. 
56. Stranger signing bill liable as indorser. \ 
57. Measure of damages against parties to dishonoured bill. 
58. Transferor by delivery and transferee. 


Discharge of Bill. 
59. Payment in due course. 
60. Banker paying demand draft whereon indorsement is forged. 
61. Acceptor the holder at maturity. 
62. Express waiver. 
63. Cancellation. 
64. Alteration of bill. 


Acceptance and Payment for Honour. 
65. Acceptance for honour supra protest. 
66. Liability of acceptor for honour. 
67. Presentment to acceptor for honour. 
68. Payment for honour supra protest. 


Lost Instruments. 


69. Holder’s right to duplicate of lost bill. 
70. Action on lost bill. 


Bill in a Set. 
71. Rules ag to seta. 
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: Conflict of Laws. 
Section. 
72, Rules where laws conflict. 


a PART III. 
CHEQUES ON A BANKER. 
73. Cheque defined. 


74, Presentment of cheque for payment. 


75. Revocation of banker’s authority. : 


8 Crossed Cheques. 


: 76. General and special crossings defined. 
: 77. Crossing by drawer or after issue. 
: 78. Crossing a material part of cheque. 
79. Duties of, banker as to crossed cheques. 
80. Protection’ to banker and drawer where cheque is crossed. 
81. Effect of crossing on holder. 
82. Protection to collecting banker. 


PART IV. 
Promissory Notes. 


83. Promissory note defined. 
84. Delivery necessary. 
; 85. Joint and several notes. 
; 86. Note payable on demand. 
87. Presentment of note for payment. 
88. Liability of maker. 
89. Application of Part II. to notes. 


PART V. 


és SUPPLEMENTARY. 


90. Good faith. 

91. Signature. 

92. Computation of time, 

93. When noting equivalent to protest. 

94. Protest when notary not accessible. 

¥5. Dividend warrants may be crossed. 

96. Repeal. 

97. Savings. 

98. Saving of summary diligence in Scotland. 

99. Construction with other Acts, &c. 

100. Parol evidence allowed in certain judicial proceedings in 
Scotland. 


ScuEDvutE I.—Form. 


‘ ScHEDULE I].—Repealas. 
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Norm to Strupents: In studying the Act the cross references should 
be followed up carefully. These, and various additional notes, are inserted 
in italics in the relative sections for guidance. 


Chapter 61. 


A.D.1882. An Act to codify the law relating to Bills of Exchange, Cheques, 
and Promissory Notes. [18th August 1882.] 


E it enacted by the Queen’s most Excellent Majesty, by and with 
B the advice and consent of the Lords Spiritual and Temporal, 
and Cothmons, in this present Parliament assembled, and by the authority 
of the same, as follows: 


‘ 


PART I. 
PRELIMINARY. 
" Short title. 4. This Act may be cited as the Bills of Exchange Act, 1882. 
Interpreta- 2. In this Act, unless the context otherwise cute. 
pen: Sermns. “Acceptance” means an acceptance completed by delivery or 


notification. 

‘‘ Action’ includes counter-claim and set-off. 

‘Banker ’’ includes a body of persons whether incorporated or not 
who carry on tho business of banking. 

“Bankrupt ” includes any person whose estate is vested in a trustee 
or assignee under the law for the time being in force relating to 
bankruptcy. 

‘‘ Bearer”? means the person in possession of a bill or note which is 
payable to bearer. 

Technically, the possessor of a bill or note payable to order is not the 

bearer of it. 

‘‘ Bill ” means bill of exchange, and “‘ note ’’ means promissory note. 

‘“‘ Delivery ’’ means transfer of possession, actual or constructive, 
from one person to another. (Refer to section 21.) 

‘‘ Holder’? means the payee or indorsee of a bill or note who is in 
possession of it, or the bearer thereof. 

‘* Indorsement ’’’ means an indorsement completed by delivery. 

‘‘ Issue ’’ means the first delivery of a bill or note, complete in form 
to a person who takes it as a holder. 

‘* Person ’’ includes a body of persons whether incorporated or not. 

‘* Value ’’ means valuable consideration. (See section 27.) 

‘““ Written ’’ includes printed, and “‘ writing’ includes print. 


PART II. 
Brits or ExcHANGE. 


Form and Interpretation. 


+ tela 3. (1.) A bill of exchange is an unconditional order in writing 


defined. addressed by one person to another, signed by the person giving it 
requiring the person to whom it is addressed to pay on demand or at a 
fixed or determinable future time a sum certain in money to or to the 
order of a specified person, or to bearer. 

(2.) An instrument which does not comply with these conditions, 
or which orders any act to be done in addition to the payment of money, 
is not a bill of exchange. 

_ (3.) An order to pay out of a particular fund is not unconditional 
within the meaning of this section; but an unqualified order to pay, 
coupled with (a) an indication of a particular fund out of which the 
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drawee is to re-imburse himself or a particular account to be debited 
with the amount, or (b) a statement of the transaction which gives rise 
to the bill, is unconditional. 
(4.) A bill is not invalid by reason— 
(a.) That it is not dated ; 
(b.) That it does not specify the value given, or that any value has 
been given therefor ; 
(c.) That it does not specify the place where it is drawn or the place 
where it js payable. 


4, (1.) An inland bill is a bill which is or on the face of it purports 
to be (a) both drawn and payable within the British Islands, or (6) drawn 
within the British Islands upon some person resident therein. Any 
other bill is a foreign bill. : 

For the purposes of this Act “‘ British Islands’? mean any part of 
the Uniteé Kingdom of Great Britain and Ireland, the islands of Man, 
Guernsey, Jersey, Alderney, and Sark, and the islands adjacent to any 
of them being part of the dominions of Her Majesty. 

(2.) Unless the contrary appear on the face of the bill the holder 
may treat it as an inland bill. 


5. (1.) A bill may be drawn payable to, or to the order of, the drawer ; 
or it may be drawn payable to, or to the order of, the drawee. 

(2.) Where in a bill drawer and drawee are the same person, or where 
the drawee is a fictitious person or a person not having capacity to con- 
tract, the holder may treat the instrument, at his option, either as a 
bill of exchange or as a promissory note. 


6. (1.) The drawee must be named or otherwise indicated in a bill 
with reasonable certainty. 

(2.) A bill may be addressed to two or more drawees whether they 
are partners or not, but an order addressed to two drawees in the alter- 
native or to two or more drawees in succession is not a bill of exchange. 


7. (1.) Where a bill is not payable to bearer, the payee must be 
named or otherwise indicated therein with reasonable certainty. 

(2.) A bill may be made payable to two or more payces jointly, or 
it may be made payable in the alternative to one of two, or one or some 
of several payees. A bill may also be made payable to the holder of an 
office for the time being. 

(3.) Where the payee is a fictitious or non-existing person the bill 
may be treated as payable to bearer. 


8. (1.) When a bill contains words prohibiting transfer, or indicating 
*an intention that it should not be transferable, it is valid as between 
the parties thereto, but is not negotiable. 
(2.) A negotiable bill may be payable either to order or to bearer. 
(3.) A bill is payable to bearer which is expressed to be so payable, 
or on which the only or last indorsement is an indorsement in blank. 
(4.) A bill is payable to order which is expressed to be so payable, 
or which is expressed to be payable to a particular person, and does 
not contain words prohibiting transfer or indicating an intention that 
it should not be transferable. 
(5.) Where a bill, either originally or by indorsement, is expressed 
to be payable to the order of a specified person, and not to him or his 
order, it is nevertheless payable to him or his order at his option. 


9. (1.) The sum payable by a billis a sum certain within the meaning 
of this Act, although it is required to be paid— 
(a.) With interest. 
(b.) By stated instalments. 
(c.) By stated instalments, with a provision that upon default in 
payment of any instalment the whole shall becont due, 
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(d.) According to an indicated rate of exchange or according to a 

rate of exchange to be ascertained as directed by the bill. 

Cp. the British custom of drawing bills payable at ‘‘ Exchange as per 
indorsement.”’ 

(2.) Where the sum payable is expressed in words and also in figures, 
and there is a discrepancy between the two, the sum denoted by the 
words is the amount payable. 

(3.) Where a bill is expressed to be payable with, interest, unless 
the instrument otherwise provides, interest runs from the date of the 
bill, and if the bill is undated, from the issue thereof. . 

Interest under this subsection does not mean interest as damages on 
dishonour. (See section 57.) 


10.‘(1.) A bill is payable on demand— 

(a.) Which is expressed to be payable on demand, or at sight, or on 

presentation ; or 

(b.) In which no time for payment is expressed. 

(2.) Where a bill is accepted or indorsed when it is overdue, it shall, 
as regards the acceptor who so accepts, or any indorser who so indorses 
it, be deemed a bill payable on demand. ; 

Refer to sections 14, 36 (3), 45 (2), 60 and 73. Pate 


/ 


11. A billis payable at a determinable future time within the mean- 

ing of this Act which is expressed to be payable— 

(1.) At a fixed period after date or sight. 

Sections 14 (2) (3), 18 (3), and 65 (5) indicate how the due date is 

determined. 

(2.) On or at a fixed period after the occurrence of a specified event 
which is certain to happen, though the, time of happening may be 
uncertain. es 

An instrument expressed to be payable on a contingency is not a 

bill, and the happening of the event does not cure the defect. 


12. Where a bill expressed to be payable at a fixed period after date 
is issued undated, or where the acceptance of a bill payable at a fixed 
period after sight is undated, any holder may insert therein the true 
date of issue or acceptance, and the bill shall be payable accordingly. 

Provided that (1) where the holder in good faith and by mistake 
inserts a wrong date, and (2) in every case where a wrong date is inserted, 
if the bill subsequently comes into the hands of a holder in due course 
the bill shall not be avoided thereby, but shall operate and be payable 
as if the date so inserted had been the true date. 


13. (1.) Where a bill or an acceptance or any indorsement on a bill 
is dated, the date shall, unless the contrary be proved, be deemed to be 
the true date of the drawing, acceptance, or indorsement, as the case ~ 
may be. 

(2.) A bill is not invalid by reason only that it is ante-dated or post- 
dated, or that it bears date on a Sunday. 


14. Where a bill is not payable on demand the day on which it falls 

due is determined as follows : 

(1.) Three days, called days of grace, are, in every case where the 
bill itself does not otherwise provide, added to the time of pay- 
ment as fixed by the bill, and the bill is due and payable on the 
last day of grace: Provided that— 

(a.) When the last day of grace falls on Sunday, Christmas Day, 
Good Friday, or a day appointed by Royal proclamation as a 
public fast or thanksgiving day, the bill is, except in the case 
hereinafter provided for, due and payable on the preceding 
business day ; 

(6.) When the last day of grace is a bank holiday (other than 
Christmas Day or Good Friday) under the Bank Holidays 
Act,- 1871, and Acts amending or extending it, or when the 
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last day of grace is a Sunday and the second day of grace is @ 
Bank Holiday, the bill is due and payable on the succeeding 
business day. 

(2.) Where a bill is payable at a fixed period after date, after sight, 
or after the happening of a specified event, the time of payment 
is determined by excluding the day from which the time is to 
begin to run and by including the day of payment. 

(3.) Where a bill is payable at a fixed period after sight, the time 
begins to:run from the date of the acceptance if the bill be accepted, 
and frotn the date of noting‘or protest if the bill be noted or pro- 
tested for non-acceptance, or for non-delivery. 

See sections 65 (5) and 18 (3). 

. (4.) The term ‘‘ month” in a bill means calendar month. 


45. The drawer of a bill and any indorser may insert therein the 
name ofa person to whom the holder may resort in case of need, that 
is to say, in case the bill is dishonoured by non-acceptance or non-pay- 
ment. Such person is called the referee in case of need. It is in the 
option of the holder to resort. to the referee in case of need or not as he 
may think fit. . 


46. The drawer of a bill, and any indorser, may insert therein an 
express stipulation— 

(1.) Negativing or limiting his own liability te the holder : 

(2.) Waiving as regards himself some or all of the holder’s duties. 


47. (1.) The acceptance of a pill is the signification by the drawee 

of his assent to the order of the drawer. 

See sections 2 and 21 as to the necessity for notification or delivery. 

(2.) An acceptance is invalid unless it complies with the following 

conditions, namely : 

(a.) It must be written on the bill and be signed by the drawee. 
The mere signature of the drawee without additional words is 
sufficient. 

(b.) It must not express that the drawee will perform his promise 
by any other means than the payment of money. 


48. A bill may be accepted— 

(1.) Before it has been signed by the drawer, or while otherwise 
incomplete: (See section 20.) 

(2.) When it is overdue, or after it has been dishonoured by @ previous 
refusal to accept, or by non-payment: 

(3.) When a bill payable after sight is dishonoured by non-acceptance, 
and the drawee subsequently accepts it, the holder, in the absence 
of any different agreement, is entitled to have the bill accepted as 
of the date of first presentment to the drawee for acceptance. 


49. (1.) An acceptance is either (a) general or (b) qualified. 

See section 44 as to the holder’s right to refuse a qualified acceptance ; 
also section 52 (2). 

(2.) A general acceptance assents without qualification to the order 
of the drawer. A qualified acceptance in express terms varies the effect 
of the bill as drawn. 

In particular an acceptance is qualified which is— . 

(a.) conditional, that is'to say, which makes payment by the acceptor 

dependent on the fulfilment of a condition therein stated : 

(b.) partial, that is to say, an acceptance to pay part only of the 

amount for which the bill is drawn : (See section 44 (2).) 

(c.) local, that is to say, an acceptance to pay only at a particular 

specified place: 

An acceptance to pay at a particular place is general acceptance, 

unless it expressly states that the bill is to be paid there only and 


not elsewhere: ‘ 
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e 
(d.) qualified as to time: 


(e.) the acceptance of some one or more of the draweeé, but not of 
all. 


20. (1.) Where a simple signature on a blank stamped paper is 
delivered by the signer in order that it may be converted into a bill, it 
operates as a prima facie authority to fill it up as a complete bill for any 
amount the stamp will cover, using the signature for that of the drawer, 
or the acceptor, or an indorser; and, in like manner,’ when a bill is 
wanting in any material particular, the person in possession of it has a 
primé facie authority to’ fill up the omission in any way he ¢hinks fit. 

(2.) In order that any such instrument when completed may be 
enforceable against any person who became a party thereto prior to its 


completion, it must be filled up within a reasonable time, and strictly ~ 


in accordance with the authority given. Reasonable time for this pur- 
pose is a question of fact. 

Provided that if any such instrument after completion is negotiated 
to a holder in due course it shall be valid and effectual for all purposes 
in his hands, and he may enforce it as if it had been filled up within a 
reasonable time and strictly in accordance with the authority given. 

Refer to section 12 as to the omission of the date. fa 

21. (1.) Every contract ona bill, whether it be the drawer’s, the 
acceptor’s, or an indorser’s, is incomplete and revocable, until delivery 
of the instrument in order to give effect thereto. 

Provided that where an acceptance is written on a bill, and the 
drawee gives notice to or according to the directions of the person entitled 
to the bill that he has accepted it, the acceptance then becomes complete 
and irrevocable. 

(2.) As between immediate parties, and as regards a remote party 
other than a holder in due course, the delivery— 

(a.) in order to be effectual must be made either by or under the 
authority of the party drawing, accepting, or indorsing, as the 
case may be: 

(6.) may be shown to have been conditional or for a special purpose 
only, and not for the purpose of transferring the property in the 
bill. 

But if the bill be in the hands of a holder in due course a valid delivery 
of the bill by all parties prior to him so as to make them liable to him is 
conclusively presumed. 

(3.) Where a bill is no longer in the possession of a party who has 
signed it as drawer, acceptor, or indorser, a valid and unconditional 
delivery by him is presumed until the contrary is proved. 


Capacity and Authority of Parties. 


22. (1.) Capacity to incur liability as a party to a bill is co-extensive 
with capacity to contract. 

Provided that nothing in this section shall enable a corporation to 
make itself liable as drawer, acceptor, or indorser of a bill unless it is 
competent to it so to do under the law for the time being in force relating 
to corporations. : 

See page 180 ante, as to the capacity of a corporation. 

(2.) Where a bill is drawn or indorsed by an infant, minor, or corpora- 
tion having no capacity or power to incur liability on a bill, the drawing 
or indorsement entitles the holder to receive payment of the bill, and to 
enforce it against any other party thereto. 


23. No person is liable as drawer, indorser, or acceptor of a bill 
who has not signed it as such: Provided that 


(1.) Where a person signs a bill in a trade or assumed name, he is 
liable thereon as if he had signed it in his own name: 


a —— 
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(2.) The signature of the name of a firm is equivalent to the signature 


by the person so signing of the names of all persons liable as partners 
in that firm. 


24. Subject to the provisions of this Act, where a signature on a Forged or 
billis forged or placed thereon without the authority of the person whose unauthorised 
signature it ts to be, the forged or unauthorised signature is wholl ram 
signature it purports to be, the torg unauthorised sign y 
inoperative, anc no right to retain the bill or to-give a discharge therefor 
or to enforce payment thereof against any party thereto can be acquired 
through og under that signature, unless the party against whom it is 
sought to retain or enforce payment of the bill is precluded from setting 
up the forgery or want of authority. 

Provided that nothing in this section shall affect the ratification of 
an unauthorised signature not amounting to a forgery. i 

See sections 54 (2), 55, 60, 80 and 82 for the provisions referred to. 


25. A signature by procuration operates as notice that the agent Procuration 
has but a limited authority to sign, and the principal is only bound by Senstare. 
such signature if the agent in so signing was acting within the actual 
limits of Ais authority. \ 


26. (1.) Wherea personsigns a bill as drawer, indorser, or acceptor, Person sign- 
and adds words to his signature, indicating that he signs for or on behalf ve Fag. agent 
of a principal, or in a representative character, he is not personally .oontative 
liable thereon ; but the mere addition to his signature of words describ- capacity. 
ing him as an agent, or as filling a representative character, does not 
exempt him from personal liability. 

(2.) In determining whether a signature on a bill is that of the prin- 
cipal or that of the agent by whose hand it is written, the construction 
most favourable to the validity of the instrument shall be adopted. 

; 
The Gonsideration for a Bill. 


27. (1.) Valuable consideration for a bill may be constituted by Value and 
(a.) Any consideration sufficient to support a simple contract ; a se 
(b.) An antecedent debt or liability. Such a debt or liability is i 
deemed valuable consideration whether the bill is payable on 
demand or at a future time. 
(2.) Where value has at any time been given for a bill the holder is 
deemed to be a holder for value as regards the acceptor and all parties 
to the bill who became parties prior to such time. 
For example, if a holder for value indorses a bill to an agent for collection, 
the agent can sue the acceptor but cannot sue his own principal. 
(3.) Where the holder of a bill has a lien on it, arising either from 
contract or by implication of law, he is deemed to be a holder for value 
to the extent of the sum for which he has a lien. 
In the absence of special agreement to the contrary, a banker has a lien in 
respect of his advances on all securities of his customers which come into 
his hands in the ordinary course of business as @ banker. 


28. (1.) An accommodation party to a bill is a person who has signed Accommoda 
a bill as drawer, acceptor, or indorser, without receiving value therefor, — bill or 
and for the purpose of lending his name to some other person. gee 

(2.) An accommodation party is liable on the bill to a holder for 
value; and it is immaterial whether, when such holder took the bill, 


he knew such party to be an accommodation party or not. 


29. (1.) A holder in due course is a holder who has taken a bill, Holder in 
complete and regular on the face of it, under the following conditions ; due course. 
namely, 

’ 
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(a.) That he became the holder of it before it was overdue, and with- 
out notice that it had been previously dishonoured, if such was 
the fact ; 

(6.) That he took the bill in good faith and for value, and that at 
the time the bill was negotiated to him he had no notice of any 
defect in the title of the person who negotiated it. 


(2.) In particular the title of a person who negotiates a bill is defec- 
tive within the meaning of this Act when he obtained the bill, or the 
acceptance thereof, by fraud, duress, or. force and fear, or other unlawful 
means, or for an illegal consideration, or when he negotiates it in breach 
of faith, or under such circumstances as amount to a fraud.* 

“‘ Force and fear” is the Scottish equivalent of duress. 


(3.) A holder (whether for value or not), who derives his title to a 
bill through a holder in due course, and who is not himself a party to 
any fraud or illegality affecting it, has all the rights of that bolder in 
due course as regards the acceptor and all parties to the bill prior to 
that holder. 

Refer to section 27 (2). 


30. (1.) Every party whose signature appears on a bill is prima 
facie deemed to have become a party thereto for value. ges. 

(2.) Every holder of a bill is prima facie deemed to be a holder in 
due course; but if in an action on a bill it is admitted or proved that 
the acceptance, issue, or subsequent negotiation of the bill is affected 
with fraud, duress, or force and fear, or illegality, the burden of proof 
is shifted, unless and until the holder proves that, subsequent to the 
alleged fraud or illegality, value has in good faith been given for the bill. 

Lhe payment of its full money value for a bill would be almost conclusive 
of good faith, but other evidence may be necessary. | 


Negotiation of Bills. 


31. (1.) A bill is negotiated when it is transferred from one person 
to another in such a manner as to constitute the transferee the holder 
of the bill. 

(2.) A bill payable to bearer is negotiated by delivery. 

(3.) A bill payable to order is negotiated by the indorsement of the 
holder completed by delivery. 

(4.) Where the holder of a bill payable to his order transfers it for 
value without indorsing it, the transfer gives the transferee such title as 
the transferor had in the bill, and the transferee in addition acquires 
the right to have the indorsement of the transferor. 

(5.) Where any person is under obligation to indorse a bill in a repre- 
sentative capacity, he may indorse the bill in such terms as to negative 
personal liability. 


32. An indorsement in order to operate as a negotiation must comply 

with the following conditions, namely :— 

(1.) It must be written on the billitself and be si gned by the indorser. 
The simple signature of the indorser on the bill, without additional 
words, is sufficient. 

An indorsement written on an allonge, or on a “copy” of a bill 
issued or negotiated in a country where ‘‘ copies’ are recognised, 
is deemed to be written on the bill itself. 

(2.) It must be an indorsement of the entire bill. A partial indorse- 
ment, that is to say, an indorsement which purports to transfer 
to the indorsee a part only of the amount payable, or which pur- 
ports to transfer the bill to two or more indorsees severally, does 
not operate as a negotiation of the bill. 

(3.) Where a bill is payable to the order of two or more payees or 
indorsees who are not partners all must indorse, unless the one 
indorsing has authority to indorse for the others. 

See section 97 (d) as to dividend warrants. 


~ 
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(4.) Where, in a bill payable to order, the payee or indorsee is wrongly 
designated, or his name is misspelt, he may indorse the bill as 
therein described adding, if he think fit, his proper signature. 

(5.) Where there are two or more indorsements on a bill, each indorse- 
ment is deemed to have been made in the order in which it appears 
on the bill, until the contrary is proved. 

(6.) An indorsement may be made in blank or special. It may also 
contain terms making it restrictive. 

e 


33. Where a bill purports to be indorsed conditionally the condition 
may be disregarded by the payer, and payment to the indorsee is valid 


whether the condition has been fulfilled or not. es 


34. (?.) An indorsement in blank specifies no indorsee, and a bill so 
indorsed becomes payable to bearer. 

(2.) A special indorsement specifies the person to whom, or to whose 
order, the bill is to be payable. 

(3.) The provisions of this Act relating to a payee apply with the 
necessary ‘modifications to an indorsee under a special indorsement. 

(4.) When a bill has been indorsed in blank, any holder may convert 
the blank indorsement into a special indorsement by writing above the 
indorser’s signature a direction to pay the bill to or to the order of himself 
or some other person. 


35. (1.) An indorsement is restrictive which prohibits the further 
negotiation of the bill or which expresses that it is a mere authority to 
deal with the bill as thereby directed and not a transfer of the ownership 
thereof, as, for example, if a bill be indorsed ‘“‘ Pay D. only,” or “‘ Pay 
D. for the account of X.,”’ or “‘ Pay D. or order for collection.” 

(2.) A restrictive indorsement gives the indorsee the right to receive 
payment of the bill and to sue any party thereto that his indorser could 
have sued, but gives him no power to transfer his rights as indorsee unless 
it expressly authorise him to do so. 

(3.) Where a restrictive indorsement authorises further transfer, all 
subsequent indorsees take the bill with the same rights and subject to 
the same liabilities as the first indorsee under the restrictive indorsement. 


36. (1.) Where a bill is negotiable in its origin it continues to be 
negotiable until it has been (a) restrictively indorsed or (b) discharged 
by payment or otherwise. 

Refer to sections 59-64 as to discharge and to section 35 (2) as to re- 
strictive indorsements. 

(2.) Where an overdue bill is negotiated, it can only be negotiated 
subject to any defect of title affecting it at its maturity, and thence- 
forward no person who takes it can acquire or give a better title than 
that which the person from whom he took it had. 

(3.) A bill payable on demand is deemed to be overdue within the 
meaning and for the purposes of this section, when it appears on the 
face of it to have been in circulation for an unreasonable length of time. 
What is an unreasonable length of time for this purpose is a question 
of fact. . 

Bill on demand is defined in section 10. By virtue of section 73, this 
sub-section applies to cheques. 

(4.) Except where an indorsement bears a date after the maturity of 
the bill, every negotiation is prima facie deemed to have been effected 
before the bill was overdue. ; 

(5.) Where a bill which is not overdue has been dishonoured any 
person who takes it with notice of the dishonour takes it subject to any 
defect of title attaching thereto at the time of dishonour, but nothing 
in this sub-section shall affect the rights of a holder in due course, 
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37. Where a bill is negotiated back to the drawer, or to a prior 
indorser or to the acceptor, such party may, subject to the provisions 
of this Act, re-issue and further negotiate the bill, but he is not entitled 
to enforce payment of the bill against any intervening party to whom 
he was previously liable. 


38. The rights and powers of the holder of a bill are as follows: 

(1.) He may sue on the bill in his own name: 

(2.) Where he is a holder in due course, he holds the, bill free from 
any defect of title of prior parties, as well as from mere personal 
defences available to prior parties among themselves; and may 
enforce payment against all parties liable on the bill : 

A set off or counterclaim would be a personal defence. 


(3.)" Where his title is defective (a) if he negotiates the bill to a holder. 


in due course, that holder obtains a good and complete title to the 
bill, and (b) if he obtains payment of the bill the person ‘who pays 
him in due course gets a valid discharge for the bill. 


General duties of the Holder. 


39. (1.) Where a bill is payable after sight, presentment for accep- 
tance is necessary in order to fix the maturity of the instrument. 

(2.) Where a bill expressly stipulates that it shall be presented for 
acceptance, or where a bill is drawn payable elsewhere than at the 
residence or place of business of the drawee it must be presented for 
acceptance before it can be presented for payment. 

(3.) In no other case is presentment for acceptance necessary in 
order to render liable any party to the bill. 

(4.) Where the holder of a bill, drawn payable elsewhere than at 
the place of business or residence of the drawee, has no time, with the 
exercise of reasonable diligence, to present the bill for acceptance before 


presenting it for payment on the day that it falls due, the delay caused . 


by presenting the bill for acceptance before presenting it for payment 
is excused, and does not discharge the drawer and indorsers. 


40. (l1.) Subject to the provisions of this Act, when a bill payable 
after sight is negotiated, the holder must either present it for acceptance 
or negotiate it within a reasonable time. 

See section 41 (2) for the provisions. 

(2.) If he do not do so, the drawer and all indorsers prior to that 
holder are discharged. 

(3.) In determining what is a reasonable time within the meaning 
of this section, regard shall be had to the nature of the bill, the usage 


of trade with respect to similar bills, and the facts of the particular case. | 


41. (1.) A bill is duly presented for acceptance which is presented 

in accordance with the following rules: 

(a.) The presentment must be made by or on behalf of the holder 
to the drawee or to some person authorised to accept or refuse 
acceptance on his behalf at a reasonable hour on a business day 
and before the bill is overdue: 


(b.) Where a bill'is addressed to two or more drawees, who are not | 
partners, presentment must be made to them all, unless one has — 
authority to accept for all, then presentment may be made to him | 


only : 


(c.) Where the drawee is dead, presentment may be made to his | 


personal representative : 


(d.) Where the drawee is bankrupt, presentment may be made to | 


him or to his trustee : 
(e.) Where authorised by agreement or usage, a presentment through 
the post office is sufficient. 
(2.) Presentment in accordance with these rules is excused, and & 
bill may be treated as dishonoured by non-acceptance— 
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(a.) Whese the drawee is dead or bankrupt, or is a fictitious person 
or a person not having capacity to contract by bill : 

(0.) Where, after the exercise of reasonable diligence, such present- 
ment cannot be effected : 

(c.) Where although the presentment has been irregular, acceptance 
has been refused on some other ground. 

(3.) The fact that the holder has reason to believe that the bill, on 

presentment, will be dishonoured does not excuse presentment. 


° 
42. When a bill is duly presented for acceptance and is not 
accepted Within the customary time, the person presenting it must treat 
it as dishonoured by non-acceptance. If he do not, the holder shall 


lose his right of recourse against the d®awer and indorsers. , 


43. (1.) A bill is dishonoured by non-acceptance— 

(a.) When itis duly presented for acceptance, and such an acceptance 
as is prescribed by this Act is refused or cannot be obtained; or 

(6.) when presentment for acceptance is excused and the bill is not 
accepted. 

_(2.) Subject to the provisions of this Act when a bill is dishonoured 
by non-aeceptance, an immediate right of recourse against the drawer 
and indorsers accrues to the holder, and no presentment for payment 
is necessary. 


44, (1.) The holder of a bill may refuse to take a qualified acceptance 
and if he does not obtain an unqualified acceptance may treat the bill 
as dishonoured by non-acceptance. 

(2.) Where a qualified acceptance is taken, and the drawer or an 
indorser has not expressly or impliedly authorised the holder to take 
a qualified acceptance, or does not subsequently assent thereto, such 
drawer or indorser is discharged from his liability on the bill. 

The provisions of this sub-section do not apply to a partial acceptance, 
whereof due notice has been given. Where a foreign bill has been 
accepted as to part, it must be protested as to the balance. 

(3.) When the drawer or indorser of a bill receives notice of a qualified 
acceptance, and does not within a reasonable time express his dissent 
to the holder he shall be deemed to have assented thereto. 


45. Subject to the provisions of this Act a bill must be duly presented 
for payment. If it be not so presented the drawer and indorsers shall 
be discharged. 

For the provisions referred to see section 46. 

A bill is duly presented for payment which is presented in accordance 
with the following rules :— / 

(1.) Where the bill is not payable on demand, presentment must be 

made on the day it falls due. 

The due date is calculated in accordance with section 14. - 

(2.) Where the bill is payable on demand, then, subject to the pro- 
visions of this Act, presentment must be made within a reasonable 
time after its issue in order to render the drawer liable, and within 
a reasonable time after its indorsement, in order to render the 
indorser liable. 

In determining what is a reasonable time, regard shaJl be had to the 
nature of the bill, the usage of trade with regard to similar bills, 
and the facts of the particular case. 

(3.) Presentment must be made by the holder or by some person 
authorised to receive payment on his behalf at a reasonable hour 
on a business day, at the proper place as hereinafter defined, either 
to the person designated by the bill as payer, or to some person 
authorised to pay or refuse payment on his behalf if with the 
exercise of reasonable diligence such person can there be found. - 

(4.) A bill is presented at the proper place :— ; 
(a.) Where a place of payment is specified in the bill and the bill 

is there presented, ¥ 5 
: 
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(b.) Where no place of payment is specified, but the address of 
the drawee or acceptor is given in the bill, and the bill is there 
presented. : 

(c.) Where no place of payment is specified and no address given, 
and the bill is presented at the drawee’s or acceptor’s place of 
business if known, and if not, at his ordinary residence if known. 

(d.) In any other case if presented to the drawee or acceptor where- 
ever he can be found, or if presented at his last known place of 
business or residence. ‘ 

(5.) Where a bill is presented at the proper place, and after the 
exercise of reasonable diligence no person authorised ‘to pay or 
refuse payment can be found there, no further presentment to 
the drawee or acceptor is required. 

(6.) Where a billis drawn upon, or accepted by two or more persons 
who are not partners, and no place of payment is specified, present- 
ment must be made to them all. 

It is, however, sufficient if payment is made, or if a refusal of payment 

is made, by one person on behalf of the others. 

(7.) Where the drawee or acceptor of a bill is dead, and no place of 
payment is specified, presentment must be made to a personal 
representative, if such there be and with the exercise of feasonable 
diligence he can be found. 

(8.) Where authorised by agreement or usage a presentment through 
the post office is sufficient. ‘ 


46. (1.) Detay in making presentment for payment is excused when 
the delay is caused by circumstances beyond the control of the holder, 
and not imputable to his default, misconduct, or negligence. When 
the cause of delay ceases to operate presentment must be made with 
reasonable diligence. 

(2.) Presentment for payment is dispensed with,— 

(a.) Where, after the exercise of reasonable diligence presentment, 

as required by this Act, cannot be effected. 

The fact that the holder has reason to believe that the bill will, on 
presentment, be, dishonoured, does not dispense with the necessity 
for presentment. 

(b.) Where the drawee is a fictitious person. 

(c.) As regards the drawer, where the drawee or acceptor is not bound, 
as between himself and the drawer, to accept or pay the bill, and 
the drawer has no reason to believe that the bill would be paid if 
presented. 

(d.) As regards an indorser, where the bill was accepted or made 
for the accommodation of that indorser, and he has no reason to 
expect that the bill would be paid if presented. 

(e.) By waiver of presentment, express or implied. 

The waiver may be before or after the omission to present the bill. A 

drawer or indorser would be held to have waived presentment if he promises 
to pay the bill after he knows that it has not been duly presented. 


47. (1.) A bill is dishonoured by non-payment (a) when it is duly 
presented for payment and payment is refused or cannot be obtained, 
or (b) when presentment is excused and the bill is overdue and unpaid. 

(2.) Subject to the provisions of this Act, when a bill is dishonoured 
by non-payment, an immediate right of recourse against the drawer 
and indorsers accrues to the holder. 

The provisions referred to are contained in sections 65-68. 


48. Subject to the provisions of this Act, when a bill has been dis- 
honoured by non-acceptance or by non-payment, notice of dishonour 
must be given to the drawer and each indorser, and any drawer or indorser 
to whom such notice is not given is discharged; Provided that— 

(1.) Where ‘a bill is dishonoured by non-acceptance, and notice of 
. 


‘ 


: 
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dishonour is not given, the rights of a holder in due course subsequent 
to the omission, shall not be prejudiced by the omission. 

(2.) Where a bill is dishonoured by non-acceptance and due notice 
of dishonour is given, it shall not be necessary to give notice of a subse- 
quent dishonour by non-payment unless the bill shall in the meantime 


have been accepted. 


: 


| 49. Notice of dishonour in order to be valid and effectual must be 

| given in accqrdance with the following rules :— 

(1.) The notice must be given by or on behalf of the holder, or by 

: oro~ behalf of an indorser who, at the time of giving it, is himself 
liable on the bill. 

(2.) Notice of dishonour may be given by an agent either in his own 
name, or in the name of any party entitled to give noticeewhether 

: that: party be his principal or not. 

: (3.) Where the notice is given by or on behalf of the holder, it enures 

for the benefit of all subsequent holders and all prior indorsers 
who have a right of recourse against the party to whom it is given. 

| (4.) Where notice is given by or on behalf of an indorser entitled 

to give notice as hereinbefore provided, it enures for the benefit 

of she holder and all indorsers subsequent to the party to whom 

: notice is given. 

| (5.) The notice may be given in writing or by personal communica- 

tion, and may be given in any terms which sufficiently identify 

the bill, and intimate that the bill has been dishonoured by non- 

acceptance or non-payment. 


The following is a useful form of notice : 
DATE AND ADDRESS 


PPrrrrrrrrr rr rrr iti titties 


are liable as drawer (or indorser) has been dishonoured by non-acceptance (or non- 
payment). Irequest immediate payment of the amount of the said bill, £........ » plus 
- expenses. 


(6.) The return of a dishonoured bill to the drawer or an indorser 

is, in point of form, deemed a sufficient notice of dishonour. 

This section recognises as legal the common practice of collecting bankers 
‘ who, in lieu of notice of dishonour, return a dishonoured bill or cheque 
 * to a party liable. 

(7.) A written notice need not be signed, and an insufficient written 
notice may be supplemented and validated by verbal communica- 
tion. A misdescription of the bill shall not vitiate the notice 
unless the party to whom the notice is given is in fact misled thereby. 

(8.) Where notice of dishonour is required to be given to any person, 
it may be given either to the party himself, or to his agent in that 
behalf. 

(9.) Where the drawer or indorser is dead, and the party giving 
notice knows it, the notice must be given to a personal represen- 
tative if such there be, and with the exercise of reasonable diligence 
he can be found. 

(10.) Where the drawer or indorser is bankrupt, notice may be given 
either to the party himself or to the trustee. 

(11.) Where there are two or more drawers or indorsers who are 
not partners, notice must be given to each of them, unless one of 
them has authority to receive such notice for the others. 

(12.) The notice may be given as soon as the bill is dishonoured and 
must be given within a reasonable time thereafter. 
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In the absence of special circumstances notice is not deemed to have 
been given within a reasonable time, unless— ; 

(a.) Where the person giving and the person to receive notice 
reside in the same place, the notice is given or sent off in time 
to reach the latter on the day after the dishonour of the bill. 

(b.) Where the person giving and the person to receive notice 
reside in different places, the notice is sent off on the day after 
the dishonour of the bill, if there be a post at a convenient 
hour on that day, and if there be no such post on that day 
then by the next post thereafter. 

(13.) Where a bill when dishonoured is-in the hands of an ‘agent, he 
may either himself give notice to the parties liable on the bill, or 
he may give notice to his principal. If he give notice to his prin- 
cial, he must do so within the same time as if he-were the holder, 
and the principal upon receipt of such notice has himself the same 
time for giving notice as if the agent had been an independent holder. 

(14.) Where a party to a bill receives due notice of dishonour, he 
has after the receipt of such notice the same period of time for 
giving notice to antecedent parties that the holder has after the 
dishonour. 

(15.) Where a notice of dishonour is duly addressed and posted, the 
sender is deemed to have given due notice of dishonour, notwith- 
standing any miscarriage by the post office. 


50. (1.) Delay in giving notice of dishonour is excused where the 
delay is caused by circumstances beyond the control of the party giving 
notice, and not imputable to his default, misconduct, or negligence. 
When the cause of delay ceases to operate the notice must be given with 
reasonable diligence. See sub-section 49 (15) as to delay in the post. 

(2.) Notice of dishonour is dispensed with— 

(a.) When, after the exercise of reasonable diligence, notice as required 
by this Act cannot be given to or does not reach the drawer or 
indorser sought to be charged : 

(b.) By waiver express or implied. Notice of dishonour may be 
waived before the time of giving notice has arrived, or after the 
Omission to give due notice: 

(c.) As regards the drawer in the following cases, namely, (1) where 
drawer and drawee are the same person, (2) where the drawee is a 

» fictitious person or a person not having capacity to contract, (3) 
where the drawer is the person to whom the bill is presented for 
payment, (4) where the drawee or acceptor is as between himself 
and the drawer under no obligation to accept or pay the bill, (5) 
where the drawer has countermanded payment : 

(d.) As regards the indorser in the following cases, namely, (1) where 
the drawee is a fictitious person or a person not having capacity 
to contract and the indorser was aware of the fact at the time he 
indorsed the bill, (2) where the indorser is the person to whom the 
bill is presented for payment, (3) where the bill was accepted or 
made for his accommodation. 


51. (1.) Where an inland bill has been dishonoured it may, if the 
holder think fit, be noted for non-acceptance or non-payment, as the 
case may be; but it shall not be necessary to note or protest any such 
bill in order to preserve the recourse against the drawer or indorser. 

(2.) Where a foreign bill, appearing on the face of it to be such, has 
been dishonoured by non-acceptance, it must be duly protested for non- 
acceptance, and where such a bill, which has not been previously dis- 
honoured by non-acceptance, is dishonoured by non-payment it must 
be duly protested for non-payment. If it be not so protested the drawer 
and indorsers are discharged. Where a bill does not appear on the face 
of it to be a foreign bill, protest thereof in case of dishonour is unnecessary, 

(3.) A bill which has been protested for non-acceptance may be 
subsequently protested for non-payment. : 
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(4.) Subject to the provisions of this Act, when a bill is noted or 
protested, it must be noted on the day of its dishonour. When a bill 
has been duly noted, the protest may be subsequently extended as of 
the date of the noting. 

This sub-section has been amended by the Bills of Exchange (Time of 
Noting) Act, 1917. See Appendix C. 

(5.) Where the acceptor of a bill becomes bankrupt or insolvent or 
suspends payment before it matures the holder may cause the bill to 
be protestedefor better security against the drawer and indorsers. 

(6.) A bill must be protested at the place where it is dishonoured : 
Provided*® that— 

(a.) When a bill is presented through the post office, and returned by 
post dishonoured, it may be protested at the place to which it is 
returned and on the day of its return if received during*business 
hqurs, and if not received during business hours, then not later 
than the next business day: 

(b.) When a bill drawn payable at the place of business or residence 
of some person other than the drawee has been dishonoured by 
non-acceptance, it must be protested for non-payment at the place 
where it is expressed to be payable, and no further presentment 
for payment to, or demand on, the drawee is necessary. 

(7.) A protest must contain a copy of the bill, and must be signed 

by the notary making it, and must specify— 

(a.) The person at whose request the bill is protested : 

(b.) The place and date of protest, the cause or reason for protesting 
the bill, the demand made, and the answer given, if any, or the 
fact that the drawee or acceptor could not be found. 

(8.) Where a bill is lost or destroyed, or is wrongly detained from 

' the person entitled to hold it, protest may be made on a copy or written 
particulars thereof. 

See sections 69, 70, as to lost bills. 

(9.) Protest is dispensed with by any circumstance which would 
dispense with notice of dishonour. Delay in noting or protesting is 
excused when the delay is caused by circumstances beyond the control 
of the holder, and not imputable to his default, misconduct, or negligence. 
When the cause of delay ceases to operate the bill must be noted or 
protested with reasonable diligence. 


52.—(1.) When a bill is accepted generally presentment for payment 
is not necessary in order to render the acceptor liable. 

(2.) When by the terms of a qualified acceptance presentment for pay- 
ment is required, the acceptor, in the absence of an express stipulation 
to that effect, is not discharged by the omission to present the bill for 
payment on the day that it matures. 

Qualified acceptances are dealt with in sections 19 and 44. 

(3.) In order to render the acceptor of a bill liable it is not necessary 
to protest it, or that notice of dishonour should be given to him. 

‘ (4,) Where the holder of a bill presents it for payment, he shall exhibit 
the bill to the person from whom he demands payment, and when a bill 
is paid the holder shall forthwith deliver it up to the party paying it. 


Liabilities of Parties. 

53.—(1.) A bill, of itself, does not operate as an assignment of funds 

in the hands of the drawee available for the payment thereof, and the 

drawee of a bill who does not accept as required by this Act is not liable 
on the instrument. This sub-section shall not extend to Scotland. 

(2.) In Scotland, where the drawee of a bill has in his hands funds 

available for the payment thereof, the bill operates as an assignment of 

the sum for which it is drawn in favour of the holder, from the time 

when the bill is presented to the drawee, 


54. The acceptor of a bill, by accepting it— 
(1.) Engages that he will pay it according to the tenor of his accept- 
ance : : 
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(2.) Is precluded from denying to a holder in due course : 

(a.) The existence of the drawer, the genuineness of his signature, 
and his capacity and authority to draw the bill; 

(0.) In the case of a bill payable to drawer’s order, the then 
capacity of the drawer to indorse, but not the genuineness or 
validity of his indorsement ; 

(c.) In the case of a bill payable to the order of a third person, 
the existence of the payee and his then capacity to indorse, 
but not the genuineness or validity of his indorsement. 


« 


Liability of 55.—(1.) The drawer of a bill by drawing it— 
prawer or (a.) Engages that on due presentment it shall be accepted and paid 
ndorser. 


according to its tenor, and that if it be dishonoured he will com- 

pensate the holder or any indorser who is compelled to pay it, 

provided that the requisite proceedings on dishonour ‘ve duly 
\ taken ; 

(b.) Is precluded from denying to a holder in due course the existence 
of the payee and his then capacity to indorse. 

(2.) The indorser of a bill by indorsing it— 

(a.) Engages that on due presentment it shall be accepted and paid 
according to its tenor, and that if it be dishonoured he will com- 
pensate the holder or a subsequent indorser who is compelled to 
pay it, provided that the requisite proceedings on dishonour be 
duly taken ; 

‘ (6.) Is precluded from denying to a holder in due course the genuine- 
ness and regularity in all respects of the drawer’s signature and 
all previous indorsements ; 

(c.) Is precluded from denying to his immediate or a subsequent 
indorsee that the bill was at the time of his indorsement a valid 
and subsisting bill, and that he had then a good title thereto. 


Stranger 56. Where a person signs a bill otherwise than as drawer or acceptor, 

penne | ud he thereby incurs the liabilities of an indorser to a holder in due course. 
a of 57. Where a bill is dishonoured, the measure of damages, which 
damages shall be deemed to be liquidated damages, shall be as follows : 

against (1.) The holder may recover from any party liable on the bill, and 
aceite a the drawer who has been compelled to pay the bill may recover 


from the acceptor, and an indorser who has been compelled to 
pay the bill may recover from the acceptor or from the drawer, 
or from a prior indorser— 

(2.) The amount of the bill: 

(6.) Interest thereon from the time of presentment for payment 
if the bill is payable on demand, and from the maturity of 
the bill in any other case: 

(c.) The expenses of noting, or, when protest is necessary, and 
the protest has been extended, the expenses of protest. 

(2.) In the case of a bill which has been dishonoured abroad, in lieu 
of the above damages, the holder may recover from the drawer 
or an indorser, and the drawer or an indorser who has been com- 
pelled to pay the bill may recover from any party liable to him, 
the amount of the re-exchange with interest thereon until the time 
of payment. 

(3.) Where by this Act interest may be recovered as damages, such 
interest may, if justice require it, be withheld wholly or in part, 
and where a bill is expressed to be payable with interest at a given 
rate, interest as damages may or may not be given at the same 
rate as interest proper. 

Interest proper is defined in section 9 (3). 


4 


eden 58.—/(1.) Where the holder of a bill payable to bearer negotiates it 
end trenn.” by delivery without indorsing it, he is called a “ transferor by delivery.” 
feree, (2.) A transferor by delivery is not liable on the instrument, 


| 
‘ 
| 
| 
| 
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(3.) A transferor by delivery who negotiates a bill thereby warrants 
to his immediate transferee being a holder for value that the bill is what 
it purports to be, that he has a right to transfer it, and that at the time 
of transfer he is not aware of any fact which renders it valueless. 


Discharge of Bill. 


59.—(1.) A bill is discharged by payment in due course by or on 
behalf of the drawee or acceptor. 

**Payment in due course’? means payment made at or after the 
maturity “of the bill to the holder thereof in good faith and without 
notice that his title to the bill is defective. 

(2.) Subject to the provisions hereinafter contained, when,a bill is 
paid by the drawer or an indorser it is not discharged ; but 

(2.) Where a bill payable to, or to the order of, a third party is paid 
by the drawer, the drawer may enforce payment thereof ayainst 
the acceptor, but may not re-issue the bill. 

(6.) Where a bill is paid by an indorser, or where a bill payable to 
drawer’s order is paid by the drawer, the party paying it is remitted 
to his former rights as regards the acceptor or antecedent parties, 
and he may, if he thinks fit, strike out his own and subsequent 
indorsements, and again negotiate the bill. 

(3.) Where an accommodation bill is paid in due course by the party 

accommodated the bill is discharged. 


‘ 

60. When a bill payable to order on demand is drawn on a banker 
and the banker on whom it is drawn pays the bill in good faith and in 
the ordinary course of business, it is not incumbent on the banker to 
show that the indorsement of the payee or any subsequent indorsement 
was made by or under the authority of the person whose indorsement it 
purports to be, and the banker is deemed to have paid the bill in due 
course, although such indorsement has been forged or made without 
authority. 


61. When the acceptor of a bill is or becomes the holder of it at or 
after its maturity, in his own right, the bill is discharged. 


62.—(1.) When the holder of a bill at or after its maturity absolutely 
and unconditionally renounces his rights against the acceptor the bill 
is discharged. 

The renunciation must be in writing, unless the bill is delivered up 
to the acceptor. 

(2.) The liabilities of any party to a bill may in like manner be 
renounced by the holder before, at, or after its maturity ; but nothing 
in this section shall affect the rights of a holder in due course without 
notice of the renunciation. 


63.—(1. Where a bill is intentionally cancelled by the holder or his 
agent, and the cancellation is apparent thereon, the bill is discharged. 

(2.) In like manner any party liable on a bill may be discharged by 
the intentional cancellation of his signature by the holder or his agent. 
In such case any indorser who would have had a right of recourse against 
the party whose signature is cancelled, is also discharged. 

(3.) A cancellation made unintentionally, or under a mistake, or 
without the authority of the holder,is inoperative ; but where a bill or 
any signature thereon appears to have been cancelled the burden of proof 
lies on the party who alleges that the cancellation was made uninten- 
tionally, or under a mistake, or without authority. 


64,—(1.) Where a bill or acceptance is materially altered without thé 
assent of all parties liable on the bill, tho bill is avoided except as against 
a party who has himself made, authorised, or assented to the alteration, 
and subsequent indorsers. 
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Provided that— ; petre 
Where a bill has been materially altered, but the alteration is not 
apparent, and the bill is in the hands of a holder in due course, 
such holder may avail himself of the bill as if it had not»been altered, 
and may enforce payment of it according to its original tenor. 
(2.) In particular the following alterations are material, namely, any 
alteration of the date, the sum payable, the time of payment, the place 
of payment, and, where a bill has been accepted generally, the addition 
of a place of payment without the acceptor’s assent. * 


Acceptance and Payment for Honour. 


65.—(1.) Where a bill of exchange has been protested for dishonour 
by non-acceptance, or protested for better security, and is not overdue, 
any person, not being a party already liable thereon, may, with,the con- 
sent of the holder, intervene and accept the bill supra protest, for the 
honour of any party liable thereon, or for the honour of the person for 
whose account the bill is drawn. 

See section 93. It is sufficient if the bill has been noted, without the 
protest having actually been extended. 

(2.) A bill may be accepted for honour for part only of thé sum for 
which it is drawn. 

(3.) An acceptance for honour supra protest in order to be valid 
must— ; 

(a.) be written on the bill, and indicate that it is an acceptance for 

honour : 

(b.) be signed by the acceptor for honour. 

(4.) Where an acceptance for honour does not expressly state for 


‘ whose honour it is made, it is deemed to be an acceptance for the honour 


of the drawer. 

(5.) Where a bill payable after sight is\ accepted for honour, its 
maturity is calculated from the date of the noting for non-acceptance, 
and not from the date of the acceptance for honour. 


66.—(1.) The acceptor for honour of a bill by accepting it engages 
that he will, on due presentment, pay the bill according to the tenor of 
his acceptance, if it is not paid by the drawee, provided it has been duly 
presented for payment, and protested for non-payment, and that he 
receives notice of these facts. 

(2.) The acceptor for honour is liable to the holder and to all parties 
to the bill subsequent to the party for whose honour he has accepted. 

If an acceptor for honour pays, his rights are the same as those of an 
ordinary payer for honour. 


67 —(1l.) Where a dishonoured bill has been accepted for honour 
supra protest, or contains a reference in case of need, it must be protested 
for non-payment before it is presented for payment to the acceptor for 
honour, or referee in case of need. 

(2.) Where the address of the acceptor for honour is in the same 
place where the bill is protested for non-payment, the bill must be pre- 
sented to him not later than the day following its maturity ; and where 
thé address of the acceptor for honour is in some place other than the 
place where it was protested for non-payment, the bill must be forwarded 
not later than the day following its maturity for presentment to him. 

(3.) Delay in presentment or non-presentment is excused by any 
circumstance which would excuse delay in presentment for payment or 
non-presentment for payment. 

(4.) When a bill of exchange is dishonoured by the acceptor for 
honour it must,be protested for non-payment by him, 


\ 


68.—(1.) Where a bill has been protested for non-payment, any 
person may intervene and pay it supra protest for the honour of any 
party liable thereon, or for the honour of the person for whose account 
the bill is drawn. . 
‘ 


. 


_ ing the part bearing his acceptance to be delivered up to him, and that’ 
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_,(2-) Where two or more persons offer to pay.a bill for the honour of 
different parties, the person whose payment will discharge most parties 
to the bill shall have the preference. 

(3.) Payment for honour supra protest, in order to operate as such 
and not as a mere voluntary payment, must be attested by a notarial 
pe honour which may be appended to the protest or form an extension 
of it. 

(4.) The notarial act of honour must be founded on a declaration 
made by the payer for honour, or his agent in that behalf, declaring his 
intention to pay the bill for honour, and for whose honour he pays. 

(5.) Were a bill,has been paid for honour, all parties subsequent to 
the party for whose honour it is paid are discharged, but the payer for 
honour is subrogated for, and succeeds to both the rights and dyties of, 
the holder as regards the party for whose honour he pays, and all parties 
liable to,that party. 

(6.) The payer for honour on paying to the holder the amount of 
the bill and the notarial expenses incidental to its dishonour is entitled 
to receive both the bill itself and the protest. If the holder do not on 
demand deliver them up he shall be liable to the payer for honour in 
damages. 

*(7.) Where the oe ge of a bill refuses to receive payment supra 
protest he shall lose his right of recourse ‘against any party who would 
have been discharged by such payment. 


Lost Instruments. 


69. Where a bill has been lost before it is overdue, the person who 
was the holder of it may apply to the drawer to give him another bill 
of the same tenor, giving security to the drawer if required to indemnify 
him against all persons whatever in case the bill alleged to have been 
lost shall be found again. 

If the drawer on request as aforesaid refuses to give such duplicate 
bill, he may be compelled to do so. 


70. In any action or proceeding upon a bill, the court or a judge 
may order that the loss of the instrument shall not be set up, provided 
an indemnity be given to the satisfaction of the court or judge against 
the claims of any other person upon the instrument in question. 


Bill in a Set. 


71.—(1.) Where a bill is drawn in a set, each part of the set being 
numbered, and containing a reference to the other parts, the whole of 
the parts constitute one bill. 

(2.) Where the holder of a set indorses two or more parts to different 
persons, he is liable on every such part, and every indorser subsequent 
to him is liable on the part he has himself indorsed as if the said parts 
were separate bills. ' 

(3.) Where two or more parts of a set are negotiated to different 
holders in due course, the holder whose title first accrues is as between 
such holders deemed the true owner of the bill; but nothing in this 
sub-section shall affect the rights of a person who in due course accepts 
or pays the part first presented to him. 

(4.) The acceptance may be written on any part, and it must be 
written on one part only. 

If the drawee accepts more than one part, and such accepted parts 
get into the hands of different holders in due course, he is liable on every 
such part as if it were a separate bill. 

(5.) When the acceptor of a bill drawn in a set pays it without requir- 


part at maturity is outstanding in the hands of a holder in due course, 
he is liable to the holder thereof. f 
(6.) Subject to the preceding rules, where any one part of a bill 
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drawn in a set is discharged by payment, or otherwise, the whole bill is 
discharged. 


>. 


Conflict of Laws. 


72. Where a bill drawn in one country is negotiated, accepted, or 
payable in another, the rights, duties, and liabilities of the parties thereto 
are determined as follows : 

(1.) The validity of a bill as regards requisites in form is determined 
by the law of the place of issue, and the validity as regards requisites 
in form of the supervening contracts, such as acceptance, or indorse- 
ment, or acceptance supra protest, is determined by the law of 
the place where such contract was made. 

Provided that— 

(a.) Where a bill is issued out of the United Kingdgm it is not | 
invalid by reason only that it is not stamped in accordance 
with the law of the place of issue : 

(b.) Where a bill, issued out of the United Kingdom, conforms, 
as regards requisites in form, to the law of the United Kingdom, 
it may, for the purpose of enforcing payment thereof, be 
treated as valid as between all persons who negotéate, hold, 
or become parties to it in the United Kingdom. 

(2.) Subject to the provisions of this Act, the interpretation of the 
drawing, indorsement, acceptance, or acceptance supra protest 
of a bill, is determined by the law of the place where such contract 
is made. 

Provided that where an inland bill is indorsed in a foreign country 

‘the indorsement shall as regards the payer be interpreted according 
to the law of the United Kingdom. 

(3.) The duties of the holder with respect to presentment for accept- 
ance or payment and the necessity for or sufficiency of a protest 
or notice of dishonour, or otherwise, are determined by the law 
of the place where the act is done or the bill is dishonoured. 

(4.) Where a bill is drawn out of but payable in the United Kingdom 
and the sum payable is not expressed in the currency of the United 
Kingdom, the amount shall, in the absence of some express stipula- 
tion, be calculated according to the rate of exchange for sight drafts 
at the place of payment on the day the bill is payable. 

(5.) Where a bill is drawn in one country and is payable in another, 
the due date thereof is determined according to the law of the 
place where it is payable. 


PART III. 
CHEQUES ON A BANKER. 


73. A cheque is a bill of exchange drawn on a banker payable on 
demand. : 

Except as otherwise provided in this part, the provisions of this Act 
applicable to a bill of exchange payable on demand apply to a cheque. — 

For the provisions referred to see sections 10, 36 (3), 45 (2), and 60. © 


74. Subject to the provisions of this Act— 
(7.e., those of section 46, relating to excuses for non-presentment.) | 
(1.) Where a cheque is not presented for payment within a reasonable | 
time of its issue, and the drawer or the person on whose account | 
it is drawn had the right at the time of such presentment as between | 
him and the banker to have the cheque paid and suffers actual | 
damage through the delay, he is discharged to the extent of such | 
damage, that is to say, to the extent to which such drawer or person | 
is a creditor of such banker to a larger amount than he would 
have beén had such cheque been paid. 
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(2.) In determining what is a reasonable time regard shall be had to 
the nature of tha instrument, the usage of trade and of bankers, 
and the facts of the particular case. 

(3.) The holder of such cheque as to which such drawer or person is 
discharged shall be a creditor, in lieu of such drawer or person, of 
such banker to the extent of such discharge, and entitled to recover 
the amount from him. 


75. The duty and authority of a banker to pay a cheque drawn on 
him by hig customer are determined by— 

(1.) Countermand of payment : 

(2.) Notice of the customer’s death. 


# ne Crossed Cheques. 
76.—(1.) Where a cheque bears across its face an addition of— 
(a.) The words “‘ and company ” or any abbreviation thereof between 

two parallel transverse lines, either with or without the words 
**not negotiable’; or 

(b.) Tyvo parallel transverse lines simply, either with or without the 

words “not negotiable ”’ ; 

that addition constitutes a crossing, and the cheque is crossed generally. 
(2.) Where a cheque bears across its face an addition of the name of 

a banker, either with or without the words “not negotiable,” that 

addition constitutes a crossing and the cheque is crossed specially and 

to that banker. 

Section 17 of the Revenue Act, 1883, extends the provisions of sections 
76-82 of this Act to any document issued by a customer of a banker, and 
intended to enable any person to obtain payment from the banker of the 
sum indicated therein, and the Bills of Exchange Act (1882) Amendment 
Act, 1932, extends the provisions to bankers’ drafts. See Appendix D. 


77.—(1.) A cheque may be crossed generally or specially by the 
drawer. 

(2.) Where a cheque is uncrossed, the holder may cross it generally 
or specially. 

(3.) Where a cheque is crossed generally the holder may cross it 
specially. 

(4.) Where a cheque is crossed generally or specially, the holder 
may add the words “not negotiable.” 

(5.) Where a cheque is crossed specially, the banker to whom it is 
crossed may again cross it specially to another banker for collection. 

(6.) Where an uncrossed cheque, or a cheque crossed generally, is 

- gent to a banker for collection, he may cross it specially to himself. 


78. Acrossing authorised by this Act is a material part of the cheque ; 
it shall not be lawful for any person to obliterate or, except as authorised 
by this Act, to add to or alter the crossing. 

Section 64 explains the effect of a material alteration. 


79.—(1.) Where a cheque is crossed specially to more than one banker 
except when crossed to an agent for collection being a banker, the banker 
on whom it is drawn shall refuse payment thereof. 

(2.) Where the banker on whom a cheque is drawn which is so crossed 
nevertheless pays the same, or pays a cheque crossed generally other- 
wise than to a banker, or if crossed specially otherwise than to the banker 
to whom it is crossed, or his agent for collection being a banker, he is 
liable to the true owner of the cheque for any loss he may sustain owing 
to the ¢heque having been so paid. # 

Provided that where a cheque is presented for payment which does 
not at hs time of presentment appear to be crossed, or to have had a 
crossing which has been obliterated, or to have been added to or altered 
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otherwise than as authorised by this Act, the banker paying the cheque 
in good faith and without negligence shall not be responsible or incur 
any liability, nor shall the payment be questioned by reason of the cheque 
having been crossed, or of the crossing having been obliterated or having 
been added to or altered otherwise than as authorised by this Act, and 
of payment having been made otherwise than to a banker or to the banker 
to whom the cheque is or was crossed, or to his agent for collection being 
a banker, as the case may be. 


80. Where the banker, on whom a crossed cheque is drawn, in good 
faith and without negligence pays it, if crossed generally, to a banker, 
and if crossed specially, to the banker to whom it is crossed, or‘his agent 
for collection being a banker, the banker paying the cheque, and, if the 
cheque has come into the hands of the payee, the drawer, shall respectively 
be entitled to the same rights and be placed in the same position as if 
payment of the cheque had been made to the true owner therepf. 


81. Where a person takes a crossed cheque which bears on it the 
words “not negotiable,” he shall not have and shall not be capable of 
giving a better title to the cheque than that which the person from 
whom he took it had. 

re) 

82. Where a banker in good faith and without negligence receives 
payment for a customer of a cheque crossed generally or specially to 
himself, and the customer has no title or a defective title thereto, the 
banker shall not incur any liability to the true owner of thecheque by 
reason only of having received such payment. 

See section 76 for definitions of general and special crossings. This 
section has been extended by the Bills of Exchange (Crossed Cheques) Act, 
1906. See Appendix B. 


PART IV. 
Promissory Norss. 


83.—(1.) A promissory note is an unconditional promise in writing 
made by one person to another signed by the maker, engaging to pay, 
on demand or at a fixed or determinable future time, a sum certain in 
money, to, or to the order of, a specified person or to bearer. 

(2.) An instrument in the form of a note payable to maker’s order is 
not a note within the meaning of this section unless and until it is indorsed 
by the maker. 

(3.) A note is not invalid by reason only that it contains also a pledge 
of collateral security with authority to sell or dispose thereof. 

(4.) A note which is, or on the face of it purports to be, both made 
and payable within the British Islands is an inland note. Any other 
note is a foreign note. 

Refer to section 4, and also to sub-section 89 (4). 


84. A promissory note is inchoate and incomplete until delivery 
thereof to the payee or bearer. 
See sections 2 and 21 for the meaning of delivery. 


85.—(1.) A promissory note may be made by two or more makers, 
and they may be liable thereon jointly, or jointly and severally according 
to its tenor. 

(2.) Where a note runs “I promise to pay ” and is signed by two or 
more persons it is deemed to be their joint and several note. 


) 86.—(1.) Where a note payable on demand has been indorsed, it 
must be presented for payment within a reasonable time of the indorse- 
ment. If it be rot so presented the indorser is discharged, 
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(2.) In determining what is a reasonable time, regard shall be had to 
the nature of the instrument, the usage of trade, and the facts of the 
particular case. : 

(3.) Where a note payable on demand is negotiated, it is not deemed 
to be overdue, for the purpose of affecting the holder with defects of title 
‘of which he had no notice, by reason that it appears that a reasonable 
time for presenting it for payment has elapsed since its issue. 

87.—(1.) Where a promissory note is in the body of it made payable 
at a particular place, it must be presented for payment at that place in 
order to render the maker liable. In any other case, presentment for 
payment is not necessary in order to render the maker liable. 

Refer to section 52. 

(2.) Presentment for payment is necessary in order to regder the 
indorser,of a note liable. 

Compare sections 45 and 46. 

(3.) Where a note is in the body of it made payable at a particular 
place, presentment at that place is necessary in order to render an indorser 
liable ; but when a place of payment is indicated by way of memorandum 
only, presentment at that place is sufficient to render the indorser liable, 
but a presentment to the maker elsewhere, if sufficient in other respects, 
shall also suffice. 


88. The maker of a promissory note by making it— 

(1.) Engages that he will pay it according to its tenor ; 

(2.) Is precluded from denying to a holder in due course the existence 
of the payee and his then capacity to indorse. 

Compare sections 52 and 57. 


89.—(1.) Subject to the provisionsin this part and, except as by this 
section provided, the provisions of this Act relating to bills of exchange 
apply, with the necessary modifications, to promissory notes. 

(2.) In applying those provisions the maker of a note shall be deemed 
to correspond with the acceptor of a bill, and the first indorser of a note 
shall be deemed to correspond with the drawer of an accepted bill pay- 
able to drawer’s order. 

(3.) The following provisions as to bills do not apply to notes; 
namely, provisions relating to— 

(a.) Presentment for acceptance ; 

(6.) Acceptance ; 

(c.) Acceptance supra protest ; 

(d.) Bills in a set. 

(4.) Where a foreign note is dishonoured, protest thereof is un- 
necessary. 


PART V. 


SUPPLEMENTARY. 


90. A thing is deemed to be done in good faith, within the meaning 
of this Act, where it is in fact done honestly, whether it is done negligently 
or not. ‘ 


91.—(1.) Where, by this Act, any instrument or writing is required 
to be signed by any person, it is not necessary that he should sign it with 
his own hand, but it is sufficient if his signature is written thereon by 
some other person by or under his authority. . 

(2.) In the case of a corporation, where, by this Act, any instrument 
or writing is required to be signed, it is sufficient if the instrument or 
writing be sealed with the corporate seal. 


But nothing in this section shall be construed as requiring the bill or , 


note of a corporation to be under seal, 
Refer to sections 23 to 26. 
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92. Where, by this Act, the time limited for doing any act or thing 
is less than three days, in reckoning time, non-business days are excluded. 

‘“‘Non-business days ’’ for the purposes of this Act mean— 

(a.) Sunday, Good Friday, Christmas Day : 

(6.) A bank holiday under the Bank Holidays Act, 1871, or Acts 
amending it: 

(c.) A day appointed by Royal proclamation as a public fast or 
thanksgiving day. 

Any other day is a business day. ° 


9 

93. For the purposes of this Act, where a bill or note is required to 
be protested within a specified time or before some further proceeding 
is taken, it is sufficient that the bill has been noted for protest before 
the expiration of the specified time or the taking of the proceeding ; and 
the formal protest may be extended at any time thereafter ag of the 
date of the noting. 

Refer to sections 65 to 68. 


94. Where a dishonoured bill or note is authorised or required to be 
protested, and the services of a notary cannot be obtained at +he place 
where the bill is dishonoured, any householder or substantial resident of 
the place may, in the presence of two witnesses, give a certificate, signed 
by them, attesting the dishonour of the bill, and the certificate shall in 
all respects operate as if it were a formal protest of the bill. 

The form given in Schedule 1 to this Act may be used with necessary 
modifications, and if used shall be sufficient. 

For Schedule 1 see next page. 


95. The provisions of this Act as to crossed cheques shall apply to a 
warrant for payment of dividend. 


96. The enactments mentioned in the second schedule to this Act 
are hereby repealed as from the commencement of this Act to the extent 
in that schedule mentioned. 

Provided that such repeal shall not affect anything done or suffered 
or any right, title, or interest acquired or accrued before the commence- 
ment of this Act, or any legal proceeding or remedy in respect of any 
such thing, right, title, or interest. 


97.—(1.) The rules in bankruptcy relating to bills of exchange, 
promissory notes, and cheques, shall continue to apply thereto notwith- 
standing anything in this Act contained. 

(2.) The rules of common law including the law merchant, save in 
so far as they are inconsistent with the express provisions of this Act, 
shall continue to apply to bills of exchange, promissory notes, and cheques. 

(3.) Nothing in this Act or in any repeal effected thereby shall affect— 

(a.) The provisions of the Stamp Act, 1870, or Acts amending it, 

or any law or enactment for the time being in force relating to the 
revenue : 

(6.) The provisions of the Companies Act, 1862, or Acts amending it, 

or any Act relating to joint stock banks or companies : 

(c.) The provisions of any Act relating to or confirming the privileges 

of the Bank of England or the Bank of Ireland respectively : 

(d.) The validity of any usage relating to dividend warrants, or the 

indorsements thereof. 


This preserves the usage of paying a dividend warrant on the indorsement 
of one of two or more payees. 

98. Nothing in this Act or in any repeal effected thereby shall extend 
or restrict, or in any way alter or affect the law and practice in Scotland 
in regard to surfimary diligence. 
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99. Where any Act or document refers to any enactment repealed 
by this Act,’ the Act or document shall be construed, and shall operate, 
as if it referred to the’corresponding provisions of this Act. 


__100. In any judicial proceeding in Scotland, any fact relating to a 
bill of exchange, bank cheque, or promissory note, which is relevant to 
any question of Hability thereon, may be proved by parol evidence : 
Provided that this enactment shall not in any way affect the existing 
law and practite whereby the party who is, according to the tenor of 
any bill of exchange, bank cheque, or promissory note, debtor to the 
holder in #he amount thereof, may be required, as a condition of obtaining 
a sist of diligence, or suspension of a charge, or threatened charge, to 
make such consignation, or to find such caution as the court or judge 
before whom the cause is depending may require. bs 

Thisysection shall not apply to any case where the bill of exchange, 
bank cheque, or promissory note has undergone the sesennial prescription. 


SCHEDULES. 


: 


FIRST SCHEDULE. 
+ 
Form of protest which may be used whén the services of a notary 
cannot be obtained. 

Know all men that I, A. B. [householder], of in the 
county of , in the United Kingdom, at the request of 
C. D., there being no notary public available, did on the 
day of 19 at demand payment [or accep- 
tance] of the bill of exchange hereunder written, from HZ. F., to which 
demand he made answer [state answer, if any] wherefore I now, in the 
presence of G. H. and J. K., do protest the said bill of exchange. 

(Signed) A. B. 


J. K. } Witnesses. 


N.B.—The bill itself should be annexed, or a copy of the bill and 
all that is written thereon should be underwritten. 


SECOND SCHEDULE. 


ENACTMENTS REPEALED. 


_ Session and Chapter. Title of Act and extent of Repeal. 


9 Will. 3. c. 17. 


. | An Act for the better payment of Inland Bills 

of Exchange. 

. | An Act for giving like remedy upon Promissory 
Notes as is now used upon Bills of Ex- 
change, and for the better payment of 
Inland Bills of Exchange. 

An Act for further restraining the negotia- 
tion of promissory notes and inland bills 
of exchange under a limited sum within 
that part of Great Britain called England. 

An Act for the better observance of Good 
Friday in certain cases therein mentiongd. 

. An Act to restrain the Negotiation of Pro- 

_ missory Notes and Inland Bills of Exchange 

under a Limited sum in» Fngland. 


3 & 4 Anne, c. 8. 


mee0. 3. c. 30...; 


39 & 40 Geo. 3. c. 42. . 
48 Geo. 3. c. 88. 


Construction 
with other 
cts, &o, 


Parol 
evidence 
allowed In 
certain 
judicial pro- 
ceedings in 
Scotland. 


Section 94. 


\ 
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Session and Chapter. 


1 & 2 Geo. 4. c. 78 


7 & 8 Geo. 4. c. 15 


9 Geo. 4. c. 24 


2 & 3 Will. 4. c. 98. 


6 & 7 Will. 4. c. 58. 


8 & 9 Vict. c. 


in part. 


19 & 20 Vict. 


in part. 


23 & 24 Vict. 


- in part. 


34 & 35 Vict. 


39 & 40 Vict. 
41 & 42 Vict. 


in part. 


Cc. 


Cc. 


Cc. 


97 


111. 


74, 


» SI 
. 13. 


APPENDIX A 
Title of Act and extent of Repeal. 


An Act to regulate Acceptances of Bills of 
Exchange. 

An Act for declaring the daw in relation to 
Bills of Exchange and Promissory Notes 
becoming payable on Geod Friday or 
Christmas Day. 

An Act to repeal certain Acts, and, to consoli- 
date and amend the laws relating to bills 
of exchange and promissory notes in 
Ireland. 

in part; that is to say, 


Section two, four, seven, eight, nine, 


ten, eleven. 

An Act for regulating the protesting for non- 
payment of Bills of Exchange drawn pay- 
able at a place not being the place of the 
residence of the drawee or drawaes of the 
same. 

An Act for declaring the law as to the day on 
which it is requisite to present for payment 
to Acceptor, or Acceptors supra protest for 
honour, or to the Referee or Referees, in 
case of need, Bills of Exchange which have 
been dishonoured. 

An Act to regulate the issue of bank notes in 
Ireland, and to regulate the repayment of 
certain sums advanced by the Governor 
and Company of the Bank of Ireland for 
the public service, 

in part ; that is to say, 
Section twenty-four. 
The Mercantile Law Amendment Act, 1856, 
in part; .that is to say, 
Sections six and seven. 

An Act for granting to Her Majesty certain 
duties of stamps, and to amend the laws 
relating to the stamp duties, 

in part ; that is to say, 
Section nineteen. 

An Act to abolish days of grace in the case 
of bills of exchange and promissory notes 
payable at sight or on presentation. 

The Crossed Cheques Act, 1876. 

The Bills of Exchange Act, 1878. 


ENACTMENT REPEALED AS TO SCOTLAND. 


19 & 20 Vict. c. 60. 


The Mercantile Law (Scotland) Amendment 
Act, 1856, 
in part; that is to say, 
Sections ten, eleven, twelve, thir- 
teen, fourteen, fifteen, and sixteen. 


APPENDIX B 


Bills of Exchange (Crossed Cheques) Act, 1906. 
[6 Epw. 7. Cu. 17.) 


Chapter 17. 


An Act to amend section eighty-two of the Bills of Exchange 
Acf, °1882. [4th August 1906.] 


E it enacted by the King’s most Excellent Majesty, by and with 

the advice and consent of the Lords Spiritual and Temporal, 

and Commons, in this present Parliament assembled, and by the authority 
of the same, as follows :— 


4. A banker receives payment of a crossed cheque for a customer 
within the meaning of section eighty-two of the Bills of Exchange Act, 
1882, notwithstanding that he credits his customer’s account with the 
amount of the cheque before receiving payment thereof. 


2. This Act may be cited as the Bills of Exchange (Crossed Cheques) 
Act, 1906, and this Act and the Bills of Exchange Act, 1882, may be 
cited together as the Bills of Exchange Acts, 1882 and 1906. 


\ 


APPENDIX C 


Bills of Exchange (Time of Noting) Act, 1917. 
[7 & 8 Gro. 5. Cu. 48.) 


Chapter 48. 


An Act to amend the Bills of Exchange Act, 1882, with respect 
to the time for noting Bills. [Sth November 1917.] 


R* it enacted by the King’s most Excellent Majesty, by and with 

the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the authority 
of the same, as follows :— 


4. In subsection (4) of section fifty-one of the Bills of Exchange 
Act, 1882 (which relates to the time of noting a dishonoured bill), the 
words “it must be noted on the day of its dishonour ” shall be repealed, 
and the following words shall be substituted therefor, namely, ‘it 
‘“‘may be noted on the day of its dishonour and must be noted not 
‘later than the next succeeding business day.” 


2. This Act may be cited as the Bills of Exchange (Time of Noting) 
Act, 1917, and shall be construed as one with the Bills of Exchange 
Act, 1882, and the Bills of Exchange Acts, 1882 and 1906, and this 
Act may be cited together as the Bills of Exchange Aets, 1882 to 1917, 
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A.D, 1906. 


Amendment 
of 45 & 46 
Vict. c. 61. 
8. 82. 


Short title. 


A.D. 1917. 


Time of 


noting. 
45 & 46 Vict. 
c. 61. 


Short title 
and con- 
struction, 
6 BRdw., 7. 
© 1%. 


A.D. 1932. 


Amendment 


itself. 
45 & 46 Vict. 


c. 61. 
6 Edw. 7. 
3.17. 


Short title. 


APPENDIX D 


Bills cf Exchange Act (1882) Amendment Act, 1932. 
[22 & 23 Gro. 5. CH. 44.] 


Chapter 44. 


An Act to amend the Bills of Exchange Act, 1882. ° 
[12th July 1932.] 


‘B® it enacted by the King’s most Excellent Majesty, by and with 


the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the authority 
of the same, as follows: 

: 


4. Sections seventy-six to eighty-two of the Bills of Exchange Act, 
1882 (which relate to crossed cheques), as amended by the Bills of 
Exchange (Crossed Cheques) Act, 1906, shall apply to a banker’s draft 
as if the draft were a cheque. 


For the purposes of this section, the expression “‘ banker’s draft ”’ 
means a draft payable on demand drawn by or on behalf of a bank 
upon itself, whether payable at the head office or some other office of 
the bank. 


2. This Act may be cited as the Bills of Exchange Act (1882) Amend- 
ment Act, 1932. 
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